
Message from the Chair
by Lisa Manshel

Welcome to the third issue of the 2017-2018 New Jersey Labor & Employment 
Law Quarterly. In this issue, the section presents four different perspectives on 
New Jersey legislative proposals that would ban confidentiality provisions in 

settlement agreements relating to claims of discrimination, harassment, and retaliation.1 Jon 
Green, Elizabeth Gramigna, Ian Meklinsky, and Nancy Erika Smith offer their analysis from 
the individual, management, and neutral perspectives.

New Jersey is not the only state seeking to improve its mechanism for the prevention of 
workplace harassment. For example, Washington State recently enacted a law that makes 
non-disclosure agreements entered into as a condition of employment unenforceable as 
relating to sexual harassment or sexual assault.2 The Washington law specifically permits 
settlement agreements that require confidentiality, drawing a temporal distinction. The New 
York Legislature has enacted legislation which prohibits confidentiality provisions in settle-
ment agreements of sexual harassment claims, “unless the condition of confidentiality is the 
complainant’s preference.”3 This law imports the twenty-one (21) day consideration period 
and seven (7) day revocation period provided to individuals settling federal age discrimina-
tion claims to ensure that the choice, in this case to bind oneself to confidentiality, is know-
ing and voluntary.4 

Other states are considering different formulations. Pennsylvania is considering a bill that 
would void any contract or agreement that, inter alia, prohibits the disclosure of the name 
of “any person suspected of sexual misconduct” and/or suppresses or attempts to suppress 
information relevant to an investigation into a claim of sexual misconduct.5 However, the law 
would permit confidentiality relating to the amount of any monetary consideration provided 
in a settlement of the claim.6 California is considering a bill that would prohibit confidential-
ity provisions in settlement agreements in any civil action in which “the pleadings and other 
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papers in the record” include the factual foundation of a claim for sexual assault, sexual harass-
ment, or sex discrimination, unless the confidentiality provision is included upon the request of 
the claimant.7 Like the Pennsylvania bill, the California bill would permit confidentiality provi-
sions preventing “the disclosure of the amount paid in settlement of a claim.”8

The variety of bills pending in other states demonstrates that, even in curtailing confiden-
tiality, choices must be made between banning outright or just limiting confidentiality, focus-
ing on sexual claims or including all civil rights claims, prohibiting the confidentiality of any 
information or excepting the financial terms of a settlement, encompassing all settled claims or 
only settled lawsuits, and permitting or not permitting complainants to control the outcome. The 
Labor & Employment Law Section continues its dialogue on improving the prevention of repeat 
predatory behavior in the workplace through these and other legislative approaches. 

Endnotes
1. S. 121, 218th Leg. (N.J. 2018) (providing that “[a] provision in any employment contract 

or agreement which has the purpose or effect of concealing the details relating to a claim 
of discrimination, retaliation, or harassment shall be deemed against public policy and 
unenforceable”); see also A. 1242, 218th Leg. (N.J. 2018).

2. S. 5996 65th Leg. (Wash. 2018) (enacted).
3. S. 7507-C, Part KK, Subpart D, § 5003-b, 2017-2018 N.Y. Gen. Ass. (2018) (enacted); A. 

9507-C, Part KK, Subpart D, § 5003-b, 2017-2018 N.Y. Gen. Ass. (2018) (enacted).
4. Id. at § 5-336.
5. S. 999, Gen. Ass. Pa. (2017).
6. Id.
7. SB 820, Cal. State Ass. (2018).
8. Id.
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Message from the Editor 
by Robert T. Szyba 

This issue of the New Jersey Labor and Employment 
Law Quarterly discusses among the most 
significant issues for today’s labor and 

employment practitioners. 
We begin with the perspectives of four practitioners 

that discuss the impact of confidentiality clauses in 
settlement and severance agreements, and their potential 
impact on sexual harassment victims and workplace 
sexual harassment. First, Nancy Erika Smith discusses 
how the use of such clauses can lead to sexual harass-
ment remaining undetected, and the pressure on sexual 
harassment victims to remain silent. Jon Green, on 
the other hand, goes over the potential that a ban on 
confidentiality clauses may, in fact, deter sexual harass-
ment victims from coming forward. Ian D. Meklinsky 
follows with an analysis of a recent legislative proposal 
to ban such confidentiality clauses, S-3581. Elizabeth W. 
Gramigna adds her perspective as a workplace investiga-
tor, noting the potential real-life impact of a ban on such 
confidentiality clauses. 

We then turn to Mark J. Blunda for a discussion 
regarding the state of the law on restrictive covenants, as 
well as an in-depth look at the potential impact of some 
recent legislative proposals to change this legal land-
scape. Kristin Spallanzani and M. Trevor Lyons follow 
with a discussion of the intersection of anti-discrimi-
nation and anti-harassment laws with the protection of 
free speech rooted in the First Amendment. 

As we know, the Conscientious Employee Protection 
Act (CEPA) offers unique and robust protections to New 
Jersey employees. Richard J. Cino, Douglas J. Klein, and 
Ashley D. Chilton review the Third Circuit’s opinion 
in Trzaska v. L’Oréal USA, Inc., which found a potential 
issue under CEPA where the employee in question was 
an in-house corporate counsel. 

Employment litigation often involves complex issues 
that require the balancing of competing privacy inter-
ests. Picking up on a particular litigation issue, Michael 
Malatino analyzes the nuances of discovery relating 
to certain categories of information, such as person-
nel records and documents concerning complaints of 
discrimination, retaliation, or harassment. 

Denise M. Keyser and Sadé Calin look outside New 
Jersey to Severson v. Heartland, a decision of the U.S. 
Court of Appeals for the Seventh Circuit. While the 
Seventh Circuit took an approach to multi-month leaves 
of absence that differs from the approach taken by state 
and federal courts in New Jersey, the authors note a 
potential learning opportunity from a sister jurisdiction.

Finally, Timothy D. Cedrone offers the first install-
ment in a potential new column: Traps for the Unwary. 
This first installment discusses the potential pitfalls that 
arise in settlements of claims for unpaid wages under 
the Fair Labor Standards Act, where such settlements 
may be unenforceable unless they are approved by a 
court or by the U.S. Department of Labor. 

As always, we thank our contributors for their time 
and support of the Quarterly. We also hope that the 
insights shared by our esteemed contributors regarding 
these cutting edge issues provide some valuable insights 
into our practice area. We hope you enjoy! 
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POINT/COUNTERPOINT

For 50 years, Roger Ailes sexually harassed 
women who worked for and with him. Bill 
O’Reilly did it for at least 25 years. Harvey 

Weinstein sexually abused and harassed women for at 
least 30 years. I could go on, but I would exceed the 
word limit for this article. 

Most sexual harassers are not famous. But many 
harassers are repeat offenders. Sexual harassment is not 
about ‘dating.’ It’s not even about sex. It’s about power 
and sexism and misogyny. That’s why many harass-
ers are repeat offenders. When they attack, they’re not 
just having a one-off bad moment. They’re acting on a 
deep-seated perception that women are inherently less 
than men, objects for male gratification and, when the 
men are rebuffed, objects of male contempt. A harasser’s 
action is not so much about the individual woman he 
targets (although many harassers pick their victims 
well). It’s about humiliating, frightening and putting 
women in their place as lesser beings—as sex objects 
and not as fully realized, equal humans.

So how do we stop this epidemic of harassment in 
all facets of women’s work lives? We are seeing how 
right now. The light of day is the only way to stop the 
pervasive abuse of women. Non-disclosure and non-
disparagement agreements—and forced arbitration—
have enabled this epidemic to go unchecked. 

Typically, when a woman comes to me with a 
sexual harassment complaint I try to resolve it without 
litigation. Litigation is stressful, time-consuming and 
expensive. Shockingly, the usual employer response is to 
want the victim to leave the workplace and accept some 
money. Once the woman knows that the employer no 
longer wants her because she complained of harassment, 
she knows she has to leave. So money is exchanged for 
a job, and sometimes a career. The typical employer’s 
settlement calculus centers on the view that once a 
woman complains about sexual harassment, she will no 
longer be a good employee. Of course, this is ridiculous. 
The woman is actually giving the employer essential 

information that an employee is undermining morale, 
reducing productivity and exposing the employer to 
legal action. But, welcome to the patriarchy. The harass-
er usually stays—the victim usually goes.

When the case results in a negotiated settlement 
agreement, almost without exception, my client is 
shocked to learn that she must agree to keep her experi-
ence confidential and cannot even disparage her harass-
er. It usually takes a lot of harassment for a woman to 
complain. Then she learns that complaining has ended 
her employment. Then she learns that she has to shut up 
about it. The harasser has taken her peace of mind, her 
dignity, her job and her voice—her own truth.

One client of mine was 23 years old when her boss 
sexually assaulted her. She was forced to sign an extreme 
non-disparagement clause that prevented her from 
speaking to anyone about the assault. She lost her job, 
and her career was derailed. She became despondent and 
tried to commit suicide twice. But she felt that she could 
not tell her doctors or therapists the cause of her despair, 
because she could be sued for violating the non-dispar-
agement clause. Pause for a minute and think about that. 

That is why we need to ban secret corporate courts 
(mandatory arbitration) and make non-disclosure and 
non-disparagement clauses unenforceable against the 
victims of harassment. When victims of harassment are 
forced into secrecy, the harasser wins. Other victims, not 
knowing about the secretly resolved case, think they are 
alone and do not come forward. Victims cannot support 
one another and cannot provide crucial evidence. 

During the summer of 2016, empowered by Gretchen 
Carlson’s public complaint about sexual harassment 
by Ailes, other victims spoke out about his 50 years 
of harassment and abuse. Within two weeks Ailes was 
fired. How many women were protected from further or 
future harassment? We’ll never know.

When a $32 million dollar harassment settlement 
by O’Reilly was revealed, after The New York Times had 
revealed five prior settlements, he was fired. Weinstein 
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has been thrown out of and ostracized by Hollywood. These terminations didn’t happen 
because employers and/or affiliates secretly and confidentially learned about the harassment. 
They happened when and because the harassment became public.

Women who don’t want to talk publicly about their abuse certainly don’t have to. And 
men who are publicly accused certainly have the right to answer those allegations if a woman 
chooses to make them public. 

But to root out sexual harassment, forced secrecy has to stop. Women are tired of being 
told to shut up. 

Nancy Erika Smith is a partner at Smith Mullin in Montclair. Her firm has won landmark jury 
verdicts and published opinions in employment and civil rights law. She is active in the bar and in the 
community.
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POINT/COUNTERPOINT

Prohibiting Private Sector Confidentiality 
Agreements in Sexual Harassment Settlements Will 
Not Eliminate Recidivist Behavior but Will Deter 
Victims from Coming Forward
by Jon Green

As a plaintiffs’ employment attorney for 
approximately 30 years, I have consulted and 
represented numerous sexual harassment victims 

and successfully tried a sexual harassment case against a 
multi-national corporation that was upheld on appeal. My 
experience has taught me that banning non-disclosure 
agreements (NDAs) when settling cases will boomerang 
and hurt more than help harassment victims.

Taking on sexual harassers is not for the faint of 
heart. Many decide not to pursue legal actions even 
when advised that they have strong cases because they 
want to put their horrific experiences behind them. 
When so deciding, they are advised as to the pitfalls of 
litigation, aside from the fees and costs, (i.e., re-living 
the ordeal in depositions and in exceptional cases, at 
a public trial). For those who do litigate, it is usually a 
brutal experience causing additional emotional pain and 
placing tremendous strain on personal relationships that 
in many instances tear marriages, other family relation-
ships and friendships apart. Powerful men know this 
and take advantage of this uphill battle. 

Most harassment victims who courageously take 
legal action ultimately choose to settle in exchange 
for compensation, NDAs not to voluntarily discuss 
the matters and, most importantly, moving on with 
their lives. With the recent public revelation of promi-
nent sexual harassers’ multiple transgressions over a 
prolonged period, it is fair to ask whether NDAs enabled 
these individuals to continuously take advantage of 
others. The answer is most likely yes, but will banning 
NDAs solve the problem? Consider the following.

First, if an NDA ban is enacted, plaintiff ’s attorneys 
must counsel clients that if they assert a harassment 
claim either in a pre-lawsuit negotiation or a lawsuit, 
and then want to settle, their claim and the harasser’s 

counter-charges will remain public. What does that 
mean? Obtaining a positive reference from the former 
employer will be almost impossible, as prospective 
employers will most likely learn that the client has 
brought legal action alleging wrongdoing. Will prospec-
tive employers want to hire such a candidate? Also, 
remember there are industry and human resource 
conferences where ideas and, yes, gossip is shared. As 
anyone in an industry knows, each sector is a small 
world connected by six degrees of separation, where 
word of mouth can doom a job candidate’s prospects. 
Even if a good monetary settlement is obtained, unless 
equivalent to a Gretchen Carlson settlement of $20 
million, the money comes with no job prospects on 
the horizon. These additional obstacles will deter many 
harassment victims from coming forward and thus 
enable harassers even more. 

Also, for those who file lawsuits, they will more 
likely be tried than settled, as alleged harassers and their 
employers will seek to protect their images and brands. 

Furthermore, cases are now filed electronically in 
federal and state courts, and will be more easily discov-
ered through internet searches. Admittedly, the cat is 
out of the bag once litigation is filed; thus, plaintiff ’s 
lawyers must be especially careful how they frame the 
complaint and affidavits that are filed so the narrative 
gives the client’s version as opposed to the rumor mill 
created by the harasser, his allies and/or the former 
employer. Finally, with no NDA in place, anyone, 
including the harasser, can continuously post their 
versions on social media, which are forever searchable 
on the internet.

Most victims still need employment to support 
themselves and/or their families, even after obtaining a 
good monetary settlement, and cannot afford to publi-
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cize their experience. Additionally, many women value their privacy over publicly rehashing 
their painful experiences. This preference is exemplified by Congressman Patrick Meehan’s 
aide who, as of this writing, refused to release the congressman from the settlement NDA he 
insisted upon when the sexual harassment allegations she made against him became public 
in order to salvage his political career.1 And Congress may have just made things worse—its 
recent tax legislation included a confusing provision that the IRS could interpret to mean 
that harassment victims should pay extra taxes if a settlement contains a NDA, thus making 
settlement more problematic. This knee-jerk ‘cure’ may prove to aggravate the problem 
instead of eliminate it.

That said, I believe the status quo is unacceptable. Banning mandatory secret arbitra-
tions, loosening evidentiary rules so that ‘me too’ evidence limited to ‘comparators’ should be 
eliminated and imposing sliding scale financial penalties for recidivist behavior should have 
a salutary effect. Undoubtedly, there are other solutions to incentivize employers to eliminate 
workplace harassment, but I believe banning NDAs—a solution that does not address many 
individual women’s concerns—is not the answer. 

Jon Green is a member of Green Savits, LLC located in Florham Park. He and his firm exclusively 
practice employment law and represent employees in non-union settings. He is a certified civil trial 
attorney designated by the New Jersey Supreme Court and was elected in 2014 to become a fellow of 
the College of Labor and Employment Lawyers.

Endnote
1. See Katie Rogers & Kenneth P. Vogel, Congressman Combating Harassment Settled 

His Own Misconduct Case, N.Y. Times (Jan. 20, 2018), https://www.nytimes.
com/2018/01/20/us/politics/patrick-meehan-sexual-harassment.html.
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POINT/COUNTERPOINT

Bill May Make Resolving Employment Disputes 
More Difficult 
by Ian D. Meklinsky

On Dec. 4, 2017, New Jersey State Senator 
Loretta Weinberg (D-Bergen) introduced 
S-35811 in apparent response to cases of 

repeated sexual harassment and assault by high-profile 
individuals that were recently made public. While the 
goal of eradicating sexual harassment and assault in the 
workplace is clearly shared by both the management 
and plaintiffs’ sides of the bar, the bill may make the 
task of resolving employment disputes more difficult. 

The bill does a number of things. First, it provides 
that “no right or remedy under the ‘Law Against 
Discrimination’ [LAD]…or any other statute or case law 
shall be prospectively waived.” On its face, the bill is not 
limited to claims under the LAD; it covers claims under 
other statutes, whether employment-based (e.g., the 
Conscientious Employee Protection Act) or otherwise. It 
also applies to case law, which is extremely broad and 
could cover virtually any issue, employment-based or 
not. This blanket waiver prohibition raises a number of 
questions, including: Does the bill prohibit arbitrations 
agreements? What if the arbitration agreement was 
entered into before the bill becomes law? What is the 
bill’s application to commercial disputes? 

Second, the bill prohibits any “provision in any 
employment contract or agreement which has the 
purpose or effect of concealing the details relating to a 
claim of discrimination, retaliation, or harassment.” The 
plain language of the bill would prohibit confidential-
ity provisions in settlement agreements. The bill does 
so with what appears to be vague language. What is a 
provision that “has the purpose or effect of concealing” 
if there is a bona fide dispute about the actual conduct? 
What if there are multiple claims, and some are unre-
lated to discrimination, retaliation, or harassment? How 
can one have confidentiality only as to those aspects? 

The prohibition set forth in the bill may be of 
concern for several reasons:
1. The bill’s language may make it difficult to resolve 

employment disputes. When faced with a claim, 

employers make a business judgment—usually 
early on—as to whether to contest or resolve it. 
This decision is usually a purely economic one. The 
quid pro quo for a payment of settlement monies 
is confidentiality and a release of all claims. If 
confidentiality is not available to the parties, then 
the value and possibility of resolution is severely 
decreased.

2. Even where there is a confidential settlement, the 
employee can still file a charge with the Equal 
Employment Opportunity Commission (EEOC). The 
EEOC will investigate that charge and can litigate the 
matter if it deems the situation warrants that action. 
In light of the #MeToo movement, one would expect 
that these charges—especially where there is some 
evidence of a repeat offender—would be at the top of 
the EEOC’s enforcement agenda.

3. Prohibiting confidentiality in this way may impose 
costs upon victims. If an employer is willing to 
settle—even without a confidentiality provision—the 
settlement amount likely will be less. In that case, 
the victim would receive less compensation than he 
or she otherwise may have. On the other hand, an 
employer may not settle where it otherwise would, 
which would result in the victim being forced to go 
through the tedious and emotionally draining process 
of litigation, including depositions and trial. In many 
instances, the victim also wants the protection of 
confidentiality. However, the bill appears to prohibit 
that as well. As a result, the victim may be further 
victimized by the lack of a confidentiality provision.
In sum, while everyone agrees that eradicating sexual 

harassment in all aspects of society is a good thing, this 
bill may not achieve that result and may impede it in 
concrete ways. In fact, employees who claim discrimi-
nation, retaliation or harassment have a choice—either 
settle with the employer and maintain confidentiality 
or proceed with their claim in a public trial. The benefit 
of the former is a private resolution of a dispute while 
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the benefit of the later is the potential ‘outing’ of a bad actor and the possibility of punitive 
damages if the employer is shown to have known of prior bad acts and done nothing to 
prevent that behavior from continuing. 

Ian D. Meklinsky is a partner with Fox Rothschild, LLP, resident in the firm’s Lawrenceville 
office. He serves as co-chair of the firm’s labor and employment department and is a member of its 
executive committee. He is a fellow of the College of Labor and Employment Lawyers, a founding 
member of the Academy of New Jersey Management Attorneys and the first vice chair of the Labor 
and Employment Law Section of the New Jersey State Bar Association.

Endnote
1. Senate Bill No. 3581, introduced Dec. 4, 2017, available at http://www.njleg.state.

nj.us/2016/Bills/S4000/3581_I1.HTM , reintroduced Jan. 9, 2018, available at http://
www.njleg.state.nj.us/2018/Bills/S0500/121_I1.HTM.
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POINT/COUNTERPOINT

A Workplace Investigator’s Perspective on Barring 
Nondisclosure Agreements in Settlement of 
Employment Disputes
by Elizabeth W. Gramigna

In my role as a workplace investigator, I have 
talked extensively with dozens of women who 
have complained about harassment. I intimately 

know and understand the emotional and practical 
complexities surrounding how these claims should 
be handled, and whether they should be permanently 
cloaked in confidentiality. On the one hand, I am 
concerned that confidentiality clauses can be used to 
figuratively sweep these claims ‘under the rug,’ and to 
unfairly shield perpetrators of sexual harassment from 
full accountability. On the other hand, I know that 
many women—concerned about possible retribution 
and the public airing of sexual incidents that, for them, 
remain cloaked in shame and embarrassment—would 
not have stepped forward without an assurance of 
confidentiality. This is particularly true given a dynamic 
I have seen repeated in these investigations: Many 
women—often those who are true victims—will blame 
themselves for these incidents of harassment. 

Sometimes, the facts are complicated and details are 
embarrassing. For a whole host of reasons, irrespective 
of the true merits of their complaints of harassment, 
many women don’t want their colleagues, friends, and 
family members to know about them. Indeed, in its 
2016 Task Force Report on Harassment, the Equal 
Employment Opportunity Commission discusses 
the need to handle these claims confidentially—due 
precisely to a concern that not handling these claims 
with confidentiality will have a chilling effect, dissuad-
ing women from stepping forward to report wrongdo-
ing.1 Coming forward, of course, is critical to learn the 
facts and circumstances of inappropriate behaviors, 
ensuring that wrongdoers are held accountable, and 
instill a positive workplace culture. The key factors in a 
successful anti-harassment process resulting in organi-
zational change are trust, confidence, and confidential-
ity. Encouraging and empowering victims to complain 

is critical. Complaints of sexual harassment are often 
mired in concerns about power imbalance; many 
women, for a host of reasons, state they feel powerless. 
Depriving a victim of the choice to maintain confiden-
tiality may further the progression of victimization and 
does not empower the victim. Empowerment is integral 
to a ‘speak-up’ culture. 

In my role as a workplace investigator, I have also 
seen that not all investigations end in a clear finding of 
wrongdoing; in those instances, an employer may none-
theless enter into a settlement with a complainant as a 
way to ‘resolve’ the issue and carve a path forward for 
everyone—the complainant and alleged wrongdoer alike. 
In those instances, the fact of a settlement does not mean 
that any wrongful conduct has occurred or been proven. 
With the proliferation of social media, the public disclo-
sure of the details of a settlement is to be expected. 

This may likely result in fewer settlements, and more 
protracted litigation. With this, more employees are 
left with only the choice to litigate, and the organiza-
tion becomes steeped in a defense. Time and resources 
dedicated to evaluation and remediation of the underly-
ing harassment, and for an honest analysis about what 
went wrong, may be lost at the expense of the litigation. 
Finally, wide dissemination and publication of settle-
ments and sensational and unproven details may fuel an 
unfounded fear of organizational betrayal, which may 
give rise to employees’ having less trust in each other 
and their workplace. Fueling fear and distrust based 
upon widespread allegations does not foster a healthy 
speak-up work culture. It perpetuates a culture of 
distrust, constructed by allegations rather than findings, 
a process prone to exaggeration and distortion. It can 
become divisive and become a self-perpetuating force. 
Again, this might result in underreporting of incidents 
because of a generalized and exaggerated distrust of 
internal processes. 
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Workplace harassment is a complex issue. Barring non-disclosure agreements may not 
be the answer. Perhaps there is a compromise—a middle ground—where the facts and 
root cause of a workplace settlement are not swept under the rug, but handled through a 
measured disclosure that ensures that lessons are learned. Or, in public companies, disclo-
sure may be required to be reported to the full board of directors, and in all companies, 
disclosure might be made to senior leadership. This could serve to evaluate and assess 
culture, ensure accountability, and assess anti-harassment policies, while mitigating against 
unintended consequences that present more possible harm than good. The good news is that 
we are all talking about harassment prevention. This is progress. 

Elizabeth Gramigna is co-founder of Tribù Partners LLP, a law firm with offices in Short Hills and 
San Francisco that provides dedicated support to internal investigative teams and facilitates positive 
workplace cultures. 

Endnote
1. In 2015 the EEOC commissioned a task force to study harassment in the workplace; 

the task force’s goal was to identify strategies to prevent and remedy harassment in 
the workplace. It was comprised of 16 experts representing employers, employees, 
labor, human resources, academics and other professionals. Testimony was heard from 
sociologists, industrial-organizational psychologists, investigators, trainers, lawyers, 
employers, and advocates. Given the complexity of the issues, the report also cautions 
against “one size fits all” approaches to eradicate harassment. Select Task Force on the 
Study of Harassment in the Workplace ( June 2016), https://www.eeoc.gov/eeoc/task_force/
harassment/report.cfm.
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Assault on Restrictive Covenants
by Mark J. Blunda

Since the 1800s, New Jersey courts have 
recognized the enforceability of reasonable 
restrictive covenants and post-employment 

covenants not to compete where a protectable 
employer interest exists.1 Although restrictions on 
competition are disfavored, and agreements designed 
purely to stifle competition will not be enforced, our 
courts have repeatedly acknowledged that employers 
have patently legitimate interests in protecting such 
things as trade secrets, customer lists, confidential 
business information, and customer relationships.2 

Since 1971, the enforceability of post-employment 
restrictive covenants has been governed by the 
New Jersey Supreme Court’s companion decisions 
in Solari Industries, Inc. v. Malady3 and Whitmyer 
Bros., Inc. v. Doyle.4 Under the Solari/Whitmyer test, a 
post-employment restriction will be enforced if it is 
reasonable under all the circumstances of the particular 
case. According to the Supreme Court, a restriction will 
generally be found reasonable if it: 1) simply protects 
the legitimate interests of the employer, 2) imposes no 
undue hardship on the employee, and 3) is not injurious 
to the public.5

Three decades later, the Supreme Court reinforced 
the vitality of Solari in companion decisions challenging 
agreements that restricted the post-employment activities 
of physicians. In The Community Hospital Group v. More6 

and Pierson v. Medical Health Centers,7 doctors sought to 
escape the restrictions they had agreed to incorporate into 
their employment contracts, contending that restrictions 
on physicians were per se unenforceable for essentially 
the same reasons as they are for attorneys. The Supreme 
Court disagreed, reaffirming its prior holding in Karlin v. 
Weinberg8 that such agreements are not per se unreason-
able and must be evaluated using the Solari/Whitmyer 
factors. Much like the Court’s approach for determining 
the appropriateness of injunctive relief under Crowe v. 
DeGioia,9 the Solari/Whitmyer three-prong test must be 
applied to the unique circumstances of each case.

In evaluating the reasonableness of any restriction, 
our courts have also determined that an overbroad 

provision in a restrictive covenant does not render 
it void per se.10 Rather, the courts will permit partial 
enforcement. If a protectable employer interest exists, 
the courts may ‘blue pencil’ the agreement so that the 
subject matter, geographic scope, and temporal duration 
are reasonably designed to afford protection without 
undue hardship to the employee.11

Over the last five decades, our trial courts have 
demonstrated that they are quite capable of applying 
the Solari/Whitmyer test and refining, as necessary, the 
terms of post-employment restrictions to make them 
reasonable under the circumstances presented.12 Indeed, 
in Maw v. Advanced Clinical Communications, the Supreme 
Court specifically noted that “Solari/Whitmyer has now 
become an accepted part of the common law, not only 
in New Jersey but also in other jurisdictions around the 
country.”13 It further observed that the business commu-
nity seems to have adapted to the Solari/Whitmyer 
approach that recognizes that non-compete agreements 
can serve a useful purpose so long as the agreement is 
not unreasonable.14 It is, therefore, difficult to under-
stand why, in late 2017, a pair of New Jersey legislators 
introduced bills that so limit permissible post-employ-
ment restrictive covenants, or require their terms to 
be so financial onerous to a business, as to make them 
effectively impracticable. In Jan. 2018, a revised version 
of the Senate bill was introduced, retaining most of the 
original provisions.15

Senator Robert M. Gordon (District 38, Bergen 
and Passaic) and Assemblywoman Annette Quijano 
(District 20, Union) introduced identical bills16 that 
would, among other things: 1) prohibit restrictions 
that cross state lines; 2) narrow the categories of indi-
viduals with whom there could be agreements that 
limit post-employment activities; 3) limit the maximum 
duration of any restriction to 12 months; 4) mandate 
that a departing employee receive 100 percent of the 
employee’s pay and fringe benefit contributions for the 
duration of the restriction; 5) prohibit waiver provisions; 
6) void any non-conforming provision; and 7) create a 
civil cause of action providing remedies of injunctive 
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relief, lost compensation, liquidated damages, attorney’s 
fees, and costs. The 2018 version of the Senate bill adds 
a broad definition of ‘termination’ and conflicting provi-
sions that address terminations without good cause.

It’s worth looking at some of these provisions more 
closely.

State line prohibition: No agreement can limit 
employment in another state, regardless of the charac-
teristics of the business enterprise, including its physical 
proximity to the competing business or customer base.17 

Thus, a business that determined to help revitalize the 
city of Camden by starting a new enterprise there would 
be forbidden from entering into a restrictive covenant 
that limited an employee from taking inside information 
and directly competing against it across the bridge in 
Philadelphia or elsewhere in Pennsylvania, despite the 
fact that much of the New Jersey enterprise’s customer 
base was located in the Keystone State. The same 
scenario can easily be imagined for businesses in Jersey 
City, Hoboken, or Fort Lee with regard to markets in 
Manhattan, or any enterprise in any other New Jersey 
municipality near the Hudson or Delaware that has a 
customer base across the river. It is a growing reality in 
our internet age and digital world that a physical busi-
ness address is virtually meaningless. State lines do not 
limit the geographic scope of a potential customer base 
in an era where commerce is transacted through a hand-
held device or computer mouse. Does one really think 
that Amazon would invest in a massive business opera-
tion in New Jersey when our state laws would make it 
illegal for it to restrict employee defectors from compet-
ing against it in New York and Pennsylvania?

Less than 12-month employee exemption: Under 
this bill, there can be no restrictive covenants with nine 
categories of individuals, one of which is employees 
whose service lasts less than one year.18 In my view, it 
is shortsighted to conclude that someone whose employ-
ment ends in less than a year could not obtain enough 
confidential information from the company to engage in 
unfair competition. Since the bill’s coverage expressly 
defines employees to include confidential employees, 
supervisors, and managers, it seems naïve to discount 
the possibility of a confidential employee’s obtaining 
customer lists, proprietary information, and financial 
data from a company and then voluntarily departing to 
use the confidential information elsewhere.

Non-exempt employees exemption: The same analy-
sis applies to the blanket prohibition against covenants 

with non-exempt employees. While the bill prohibits 
restrictive covenants with employees who are non-
exempt under the Fair Labor Standards Act (FLSA),19 
case law demonstrates that non-exempt employees are 
fully capable of pirating customer lists and confidential 
information and departing to use them in competing 
enterprises.20 The reality is that small companies rely on 
hourly employees and entrust them with confidential 
information and customer lists.

No restriction can exceed 12 months:21 There are 
no exceptions based on the unique nature of the trade 
secret, business specialty, geographic scope of the 
restriction, or customer demographics. This is another 
arbitrary bright line that gives no thought to the unique 
circumstances of any business operation and denies the 
courts the ability to take such factors into consideration. 
In certain circumstances, the nature of a particular busi-
ness, its trade secrets, its customer base, and the scope 
of the geographic limitation may militate strongly in 
favor of a restriction that lasts more than one year. This 
is fairly common in covenants with professionals in 
which the restricted area extends only a few miles from 
the original business site. For decades, our courts have 
held that two years can be a reasonable duration for a 
non-compete restriction. 

No waiver provisions: The agreement may not 
include a waiver provision and any term that conflicts 
with the legislation shall be void and unenforceable.22 

Thus, two businesspeople with equal bargaining power 
could not lawfully agree that when one’s employment 
with the business ended, she or he would not establish a 
competing business across the street for a period longer 
than one year, regardless of the amount of severance or 
other financial considerations that they had built into 
their agreement. Application of this rigid legislation 
would have impacted drastically on the Court’s analysis 
of the medical professional agreements in Karlin, The 
Community Hospital Group, and Pierson, where the medi-
cal specialty, the local availability of comparable medical 
resources, and proprietary patient referral lists were 
critical to a determination of ‘reasonableness.’

Mandatory severance and benefits: Equally daunt-
ing and onerous to businesses is the financial penalty 
that the bill mandates be paid to a departing employee 
against whom a restriction will be enforced. The 2017 
version of the bill mandated that former employees 
had to be paid 100 percent of their salary and benefits 
for the duration of the restriction. The current version 
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narrows the application of that mandate to employees 
terminated without cause. However, in what appears to 
be a direct conflict, the current bill also states that an 
agreement “shall not be enforceable against an employee 
who has been terminated without good cause or laid off 
by action of the employer.”23

Among the many baffling aspects of this proposed 
legislation is the fact that it would not eliminate, or even 
limit, the role of the courts in evaluating the enforce-
ability of restrictive covenants. By its very terms, the 
bill mandates that any covenant must be “reasonable 
in geographic reach” and “reasonable in the scope of 
proscribed activities.”24 Those are among the factors 
that New Jersey courts have assessed for generations in 
determining the enforceability of any challenged cove-
nant. Likewise, the bill requires that any covenant “shall 
not be unduly burdensome on the employee, injurious 
to the public, or inconsistent with public policy.”25 That 
is the Solari/Whitmyer test. Thus, courts would continue 
to evaluate the reasonableness” of any covenant under 
this proposed legislation.

The preamble to the bill states baldly that restrictive 
covenants are “driving skilled workers to other jurisdic-
tion,” are “discourag[ing] innovation and production,” 
and “impose special hardships on employees.” I suggest 
that if the latter were true, any such covenant would be 
currently unenforceable under Solari/Whitmyer. As to 
the former, I have seen no data to support that conten-
tion. Senator Gordon’s legislative office acknowledges 

that it has no factual support for those statements. The 
bill further claims, without citing empirical evidence, 
that “limiting severance agreements will stimulate 
New Jersey’s economy.” I maintain that the opposite is 
much more likely. Why would a company choose to do 
business in a state that would compel it to risk losing 
its trade secrets, confidential materials, customer lists, 
and relationships or pay a year of salary and benefits to 
protect them? 

This legislation draws no distinction between a 
covenant bargained for at the outset of employment 
and restrictions unilaterally foisted upon a current 
employee as he is shown the proverbial door. It also 
overlooks the most basic legal premise: in New Jersey, a 
restrictive covenant can be enforceable only if it protects 
a legitimate business interest, e.g. trade secrets, confi-
dential proprietary information, customer lists, etc. If 
that protectable interest can be demonstrated, then the 
constructed restrictions must be reasonable in scope, 
geographic location, and duration. They may not cause 
undue injury to the employee or to the public.26 Given 
these well-established and regularly applied principles, 
the proposed legislation is not only unnecessary, it is 
potentially dangerous. 

Mark J. Blunda is a principal of Apruzzese, McDermott, 
Mastro & Murphy, P.C., in Liberty Corner and an editor-in-
chief emeritus of the Labor and Employment Law Quarterly.
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Freedom of Speech and the Workplace
by Kristin Spallanzani and M. Trevor Lyons

The concept that the First Amendment protects 
private-sector employees who make political 
and social statements unpopular with their 

employers has been repeatedly discussed in the media 
in the last few years. Fueled by debate over Colin 
Kaepernick’s kneeling, James Damore’s termination 
from Google and his subsequent lawsuit, several 
terminations of the Charlottesville participants, 
and other similar examples, numerous labor and 
employment law attorneys have been quoted in the 
media as repeating the venerable statement that the 
First Amendment generally only acts as a restraint on 
government action. This begs the question, however, of 
whether the government indirectly and impermissibly 
regulates speech content when it imposes liability on 
private employers who permit disfavored speech to 
occur in the workplace? Put another way, when only 
verbal expression is at issue, do statutes such as Title 
VII of the Civil Rights Act of 1964 (Title VII) and New 
Jersey’s Law Against Discrimination (NJLAD) impose 
content-based restrictions on speech, and do they do so 
in an unconstitutional manner? 

A Hostile Environment Claim Based Solely 
Upon Verbal Abuse 

Both Title VII and the NJ LAD make discrimination 
in employment unlawful, but only do so based on certain 
constitutionally protected suspect classes, such as race, 
color, religion, sex, and national origin. Under a hostile 
environment theory, verbal abuse that is sufficiently 
severe or pervasive to alter the conditions of the victim’s 
employment and create an abusive working environment 
constitutes discrimination and can result in liability 
for a private employer. Importantly, while quid pro quo 
harassment has an extortion component that would 
almost always place it outside of the protections of the 
First Amendment, hostile work environment claims can 
result in liability for a private employer based only on the 
content of an individual employee’s speech. In order to 
create liability, however, the employee’s speech or verbal 

abuse must relate to one of Title VII’s or the NJLAD’s 
protected categories, such as sex, religion, and race. 
Verbal abuse that is not based on a protected category 
is not protected by these statutes and does not result in 
potential liability for a private employer. This is content-
based regulation of private speech by the government. 

Although not a harassment case, the Supreme Court 
confronted the issue of the selective content-based 
regulation of private speech in R.A.V. v. City of St. Paul,1 
and found such restrictions to be unconstitutional. The 
petitioners in that case were several teenagers who had 
burned a cross inside the fenced yard of a black family. 
The teenagers were charged under St. Paul’s bias-moti-
vated crime ordinance, which prohibited the display 
of a symbol that “arouses anger, alarm or resentment 
in others on the basis of race, color, creed, religion or 
gender.”2 The Supreme Court found the ordinance to be 
unconstitutional because it prohibited protected speech 
solely based on the content of the speech. Specifi-
cally, the Supreme Court held that by not proscribing 
so called “fighting words” based on other topics such 
as political affiliation, union membership, and sexual 
orientation, the ordinance was “facially unconstitutional 
in that it prohibits otherwise permitted speech solely 
on the basis of the subjects the speech addresses.”3 The 
late Justice Antonin Scalia noted “[t]he point of the 
First Amendment is that majority preferences must be 
expressed in some fashion other than silencing speech 
on the basis of its content.” 4

The question then becomes: Is Title VII’s and the 
NJLAD’s hostile environment theory of liability equally 
unconstitutional when applied to verbal abuse cases 
because it also prohibits otherwise permitted speech 
based on the subjects that the speech addresses? Specifi-
cally, to the extent that a plaintiff must show that the 
verbal abuse was because of their sex, race, national 
origin, etc., does a hostile work environment claim 
impermissibly and unconstitutionally regulate speech 
based upon its content? If not, how have courts distin-
guished the imposition of such liability under Title 
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VII and the NJLAD from the speech impermissibly 
regulated by the ordinance at issue in R.A.V. v. City of St. 
Paul? As stated by the Fifth Circuit in DeAngelis v. El Paso 
Municipal Police Officers Association5:

Where pure expression is involved, Title VII 
steers into the territory of the First Amendment. 
It is of no use to deny or minimize this problem 
because, when Title VII is applied to sexual 
harassment claims founded solely on verbal 
insults, pictorial or literary matter, the statute 
imposes content-based, viewpoint-discrimi-
natory restrictions on speech … whether such 
applications of Title VII are necessarily uncon-
stitutional has not yet been fully explored. 

Regulation of Speech in the Workplace Found 
Constitutional Under a Number of Theories 

The short answer to the question posed above is 
that the courts have readily found that the workplace is 
different, and that the regulation of content-based verbal 
abuse in the workplace is constitutional. They have done 
so on a multitude of grounds. These grounds include: 
1) the employer does not seek to express itself through 
the speech of its employees; 2) the speech in question 
amounts to discriminatory conduct, not just speech; 3) 
regulation of discriminatory speech in the workplace is 
simply a time, place, and manner regulation of speech; 
4) workers are a captive audience; 5) Title VII is a 
narrowly drawn regulation serving a compelling govern-
mental interest; and 6) analogizing to public employee 
speech cases, a court may, without violating the First 
Amendment, require that a private employer curtail the 
free expression in the workplace of some employees in 
order to remedy the demonstrated harm inflicted on 
other employees.6

The two most prevalent reasons for finding the hostile 
environment theory of liability to be constitutionally 
permissible is that these statutes regulate conduct and 
not speech, and that the workplace is different because 
the employees therein are essentially a captive audience. 
For example, in Robinson v. Jacksonville Shipyards, Inc.,7 
Lois Robinson was a welder employed at the Jacksonville 
Shipyards from 1977 to 1988. She was one of a small 
number of women working there as skilled craftworkers. 
Robinson brought suit for sexual harassment after years 
of battling to get explicit sexual pictures of women taken 

down from the walls of offices and common areas, and 
to have workers reprimanded for lewd or demeaning 
remarks. Most of the evidence considered by the court, 
however, was of a general nature of raunchy pictures and 
remarks rather than of an intention to target Robinson 
specifically because she was female, although there was 
some conduct directed at her as an individual.

Following a decision in favor of Robinson, the defen-
dant brought a constitutional challenge, specifically argu-
ing that the First Amendment prevented the court from 
ordering injunctive relief in that case. The court rejected 
this challenge for a number of reasons, including:

[T]he pictures and verbal harassment are not 
protected speech because they act as discrimi-
natory conduct in the form of a hostile work 
environment…In this respect, the speech at 
issue is indistinguishable from the speech that 
comprises a crime, such as threats of violence 
or blackmail, of which there can be no doubt of 
the authority of a state to punish.8

Importantly, other cases have held that verbal abuse 
in hostile environment cases is primarily conduct, and, 
therefore, Title VII’s [and so ostensibly the NJLAD’s] 
statutory intent is to regulate conduct, even though it 
secondarily regulates private speech in some cases.9 For 
example, in Jenson v. Eveleth Taconite Co.10 the district 
court explained, “In this way, Title VII may legitimately 
proscribe conduct, including undirected expressions 
of gender intolerance, which create an offensive work-
ing environment. That expression is ‘swept up’ in this 
proscription does not violate First Amendment principles.”

Similarly, in Aguilar v. Avis Rent A Car Sys., Inc.,11 17 
Hispanic individuals alleged the company and a particu-
lar manager routinely used racial epithets in referring 
to them. The California Court of Appeal considered a 
First Amendment challenge to and upheld an injunction 
against the use of racial epithets in the workplace. The 
court stated:

Civil wrongs also may consist solely of 
spoken words, such as slander and intentional 
infliction of emotional distress. A statute that is 
otherwise valid, and is not aimed at protected 
expression, does not conflict with the First 
Amendment simply because the statute can be 
violated by the use of spoken words or other 
expressive activity.12
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The district court in Robinson also found that the 
female employees subject to the vulgar atmosphere were 
a captive audience, stating:

[F]emale workers at JSI are a captive audi-
ence in relation to the speech that comprises 
the hostile work environment…[t]he free speech 
guarantee admits great latitude in protecting 
captive audiences from offensive speech.13

Overall, courts have generally adopted one of these 
various theories to uphold the regulation of speech in 
the workplace as constitutional.

Outside the Workplace, Courts May 
Find Regulation of Private Speech Via a 
Hostile Environment Theory of Liability 
Unconstitutional

Outside of the employment setting, however, chal-
lenges asserting that the content-based regulation of 
private speech violates the free speech guarantees of the 
First Amendment have fared better. For example, in Saxe 
v. State College Area Sch. Dist.,14 students challenged the 
constitutionality of the school district’s anti-harassment 
policy, which provided that harassment includes any 
unwelcome verbal, written, or physical conduct that 
offends, denigrates, or belittles an individual on various 

grounds, including, inter alia, one’s sexual orientation. 
The students asserted that they believed homosexuality 
was a sin and feared that if they spoke out, they would 
be punished under the anti-harassment policy. The 
Third Circuit struck down the anti-harassment policy 
as overbroad because it prohibited a substantial amount 
of non-vulgar student speech, and the restrictions were 
not necessary to prevent substantial disruption. In fact, 
students and faculty have repeatedly brought success-
ful First Amendment challenges to hostile environment 
harassment rules in the context of campus speech codes.15

The take away is that First Amendment free speech 
challenges to workplace discrimination laws based on 
an argument that they impermissibly regulate private 
speech are not likely to be successful. Nonetheless, 
the underlying principle that the government cannot 
indirectly regulate private speech by the imposition of 
hostile environment liability and/or overly broad harass-
ment policies may have application in contexts outside 
of the workplace. 

M. Trevor Lyons is a partner at Walsh Pizzi O’Reilly Falanga 
LLP. He is a member of the firm’s labor and employment 
group, and he represents management in virtually all areas 
of labor and employment law. Kristin Spallanzani is an 
associate in the labor and employment group at Walsh Pizzi 
O’Reilly Falanga LLP. 
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Trzaska v. L’Oréal USA, Inc. and the Further 
Expansion of CEPA Whistleblower Protections
by Richard J. Cino, Douglas J. Klein and Ashley D. Chilton

The U.S. Court of Appeals for the Third Circuit 
recently affirmed the expansive whistleblower 
protections the New Jersey Conscientious 

Employee Protection Act (CEPA) provides employees.1 

In Trzaska v. L’Oréal USA, Inc.,2 the Third Circuit found 
a former in-house attorney adequately pled a cause of 
action for CEPA retaliation by claiming L’Oréal terminated 
his employment after he objected to a facially lawful 
company policy he alleged would cause him to violate 
his professional ethical obligations. In doing so, the 
Third Circuit reversed the district court’s decision, which 
granted the employer’s motion to dismiss the complaint. 

Background 
Steve Trzaska, an in-house attorney and former 

head of L’Oréal USA’s regional patent team in Clark, 
New Jersey, alleged L’Oréal terminated his employment 
for refusing to apply for potentially dubious patents. 
L’Oréal’s parent company adopted an internal initiative 
requiring each regional office to meet an annual patent 
quota. In 2014, under the quota requirement, Trzaska 
and his team were required to file 40 patent applications 
with the U.S. Patent and Trademark Office (USPTO).3 
Trzaska expressed concern that the quota could only be 
met by filing patent applications for inventions he did 
not, in good faith, believe were valid.4 Trzaska alleged 
he believed the quota ran afoul of another L’Oréal policy 
requiring improvement in the quality of patent filings, 
as well as the Rules of Professional Conduct (RPCs) of 
both Pennsylvania, where he was admitted to practice 
law, and the USPTO.5 Both RPCs generally prohibit 
attorneys from filing bad faith or frivolous patent 
applications or knowingly making false statements to a 
tribunal.6 Significantly, violating the RPCs could result 
in sanctions or disbarment for the offending attorney.

Trzaska alleged he advised his superiors that neither 
he nor the patent group he supervised would file patent 
applications they believed were not in good faith, as to 
do so would violate the RPCs.7 At the time, Trzaska did 

not identify any objectionable patent application L’Oréal 
instructed him to file. Subsequently, L’Oréal offered Trza-
ska two severance packages, both of which he declined.8 

Shortly thereafter, L’Oréal terminated Trzaska’s employ-
ment, advising his position was no longer needed.9

District Court Decision
Trzaska filed suit in U.S. District Court for the District 

of New Jersey,10 alleging unlawful retaliation under CEPA. 
He alleged L’Oréal terminated him because he refused to 
participate in applying for frivolous patent applications 
that would violate his obligations under the RPCs. 

L’Oréal moved to dismiss Trzaska’s CEPA claim 
pursuant to Rule 12(b)(6) arguing the RPCs were an 
inadequate basis to plead whistleblower retaliation 
under CEPA. The district court agreed and granted 
dismissal, finding that the RPCs were insufficient to 
maintain a CEPA claim because the RPCs “have no 
bearing on Defendant’s business practices,”11 nor had 
L’Oréal “ever asked him to submit defective or deficient 
patent applications.”12 The district court reasoned 
Trzaska simply disagreed with L’Oréal’s position on 
the propriety of the application quota, and that such 
disagreement did not trigger CEPA. According to the 
district court, pressure placed on in-house lawyers to 
file questionable patent applications did not constitute 
actionable conduct under CEPA.13

Third Circuit Reversal
On July 25, 2017, the Third Circuit reversed, holding 

Trzaska adequately alleged a colorable CEPA whistle-
blower retaliation claim.14 In a split decision, the Third 
Circuit found it need not expressly decide whether the 
RPCs could serve as a basis for a CEPA violation if they 
do not regulate L’Oréal’s business practices, since “the 
basis of the CEPA claim here is not L’Oréal’s violation 
of the RPCs; rather, it is the instruction to its employees 
that would result in the disregard of their RPC duties 
and hence violate[] a mandate of public policy.”15 The 
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Third Circuit found abuse of the patent system and 
violation of the RPCs harm the public interest, and “[a]
n allegation that an employer promulgates such a policy 
serves as an adequate basis to bring a CEPA claim[]”16 

when an employee refuses to follow the policy and is 
terminated. In a dissenting opinion, Judge Michael 
Chagares agreed with the majority that the RPCs could 
form the basis of a CEPA claim, but disagreed that Trza-
ska had pled a cognizable claim under CEPA. 

CEPA Claims of ‘Watchdog Employees’
The Trzaska decision highlights two important issues 

for employers. First, under well-established case law, 
to qualify as a CEPA whistleblower, an individual must 
report conduct he or she reasonably believes constitutes 
an employer’s violation of a public policy established in 
a law, rule or regulation. However, the Trzaska decision 
allows a CEPA case to proceed based on an employee’s 
objection to a facially lawful company policy the 
employee believes will require the employee to engage 
in future conduct that violates a clear mandate of public 
policy. From the employer’s positon, there was no issue 
with imposing an annual patent application quota on 
the regional offices. However, by terminating Trzaska 
after he complained about his team’s ability to meet the 
quota in light of an insufficient number of viable 
patents, the employer ran afoul of CEPA even though the 
RPCs did not apply to the company directly and Trza-
ska had not identified any frivolous applications he had 
been forced to file. 

Moreover, Trzaska is the latest decision involving the 
applicability of CEPA to so-called ‘watchdog employ-
ees,’ such as in-house counsel and internal compliance 
professionals, whose job duties involve vetting and 
ensuring legal compliance. The majority in Trzaska did 
not comprehensively address whether Trzaska, an attor-
ney, should be held to a higher standard concerning his 
“reasonable belief” of a violation to plead a CEPA claim. 
The majority stated that the imposition of a heightened 
standard on such employees would be “inappropriate 
when considering a motion to dismiss.”17

The dissent disagreed, citing the New Jersey Supreme 
Court in Tartaglia v. UBS PaineWebber Inc.18 Specifically, 
in his dissent, Judge Chagares found Trzaska did not 
meet the heightened standard that applies to an attor-
ney, namely the requirement of an actual violation of 
an RPC.19 However, the majority distinguished Trzaska 
from Tartagalia, stating, “Tartaglia dealt with an attorney-

employer’s own RPC violations (ours does not); a Pierce 
whistle-blowing claim regarding that violation (ours does 
not); and a claim that has a statutory corollary in N.J. 
Stat. Ann. § 34:19-3(a) (which we have noted above Trza-
ska has not sufficiently pled as stated in his complaint, as 
opposed to his claims under § 34:19-3(c)).”20

Moreover, in July 2015, the New Jersey Supreme 
Court held in Lippman v. Ethicon, Inc.,21 that “CEPA 
imposes no additional requirements on watchdog 
employees bringing a CEPA claim unless and until the 
Legislature expresses its intent that such employees 
meet a special or heightened burden.”22 Nevertheless, the 
dissent in Trzaska denotes the inherent difficulty facing 
employers in attempting to determine when watchdog 
employees are engaging in statutorily protected activity 
under CEPA, or are simply doing their jobs. 

In light of Trzaska, employers must exercise caution 
when taking adverse employment actions against 
‘watchdog’ employees objecting to the future implica-
tions of employer conduct or a policy that may appear to 
be facially lawful.

Conclusion
CEPA has long been considered one of the most 

significant and expansive whistleblower protection stat-
utes in the country. Trzaska does nothing to lessen this 
reputation. Employers must always consider potential 
whistleblower implications when taking any adverse 
employment action against an employee. Particular 
attention must be paid to in-house attorneys and other 
compliance professionals in light of Trzaska. These 
employees are in a unique position to establish poten-
tial whistleblower status by suggesting an employer’s 
policies or practices may lead to unintended violations 
of public policy. Any subsequent adverse employment 
action taken against such employees may result in a 
CEPA claim and potential liability. 

To complicate matters, since watchdog employees 
routinely raise issues or opine as to the legality of 
certain actions as part of their job duties, it is often 
difficult to distinguish when they are acting as an advi-
sor to the company or advocating on their own behalf. 
As explained by the United States Supreme Court, the 
attorney-client privilege is the “oldest of the privileges 
for confidential communications known to the common 
law.”23 But, as indicated by the Third Circuit’s opinion 
in Trzaska, even an employer’s most trusted advisor can 
leave a company vulnerable to a CEPA claim. 
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Personnel Records and In-Camera Review: 
The Courts Continue Balancing Privacy and 
Confidentiality Against a Plaintiff’s Paramount 
Interest in Obtaining Relevant Discovery
by Michael Malatino

In the last year, the Appellate Division granted three 
applications for leave to appeal discovery orders 
directing the production of personnel records  

and /or documents concerning complaints of 
discrimination, retaliation and/or harassment. These 
suits each asserted, inter alia, violations of the New 
Jersey Law Against Discrimination (LAD) against 
various New Jersey state agencies. Each of these state 
agencies appealed the trial courts’ order compelling 
production of these records, asserting the trial courts 
erred by failing to review these ‘confidential’ documents 
in camera before compelling production. 

In light of the existing well-established authority, 
the Appellate Division in Osborne v. New Jersey Transit, 
et al., Madlinger v. New Jersey Transit Corp., and Narvaez 
v. State of New Jersey Judiciary, et al. declined to find a 
bright line rule mandating trial court review in camera 
for personnel records and/or documents concerning 
complaints of discrimination, retaliation and/or harass-
ment before compelling production. Nonetheless, the 
court in Osborne and Madlinger reversed, while the court 
in Narvaez modified the trial court order seeking to 
balance the competing privacy interests.

Dixon, Payton, Connolly: The Controlling  
Case Law

New Jersey courts have long recognized that, for 
various reasons, documents regarding complaints of 
discrimination, retaliation and/or harassment may be 
relevant and discoverable in a suit alleging violation 
of the LAD. The accepted basis for relevancy includes, 
but is not limited to, an employer’s motive, intent, plan, 
knowledge, or absence of mistake.1 Personnel records 
may likewise be discoverable for reasons including, but 
not limited to, use as comparator evidence.2

In analyzing whether certain personnel records are 
discoverable in connection with discrimination, harass-
ment, and retaliation suits, courts have found that this 
type of discovery is not generally privileged. In Dixon 
v. Rutgers,3 the female plaintiff was denied a promotion 
to the position of associate professor, while certain of 
her male colleagues were promoted. Alleging disparate 
treatment under the LAD, the plaintiff sought produc-
tion of ‘comparator’ information, which included inter-
nal peer-reviewed materials.4 The New Jersey Supreme 
Court, in allowing production, expressly rejected a 
qualified privilege for the internal personnel records at 
bar.5 In support of its decision to permit discovery of the 
personnel records at issue, the Supreme Court found 
that the strong public policy favoring disclosure and 
eradication of discriminatory treatment in employment 
outweighed the public’s interest in maintaining a confi-
dential peer review process.6 In applying this balancing 
test, the Dixon Court directed trial courts to consider 
whether “the discrimination charge is valid and the 
material requested relevant.”7 The Supreme Court noted 
that this validity determination is intended to place only 
a “modest burden on the plaintiff.”8 In light of Dixon, 
there is no qualified privilege generally applicable to 
the production of personnel records, even when those 
personnel records serve a public purpose.

In Payton v. New Jersey Turnpike Authority,9 the 
plaintiff sought production of materials relating to the 
employer’s investigation into the plaintiff ’s harassment 
complaint.10 The plaintiff sought this information to test 
the timeliness and thoroughness of the employer’s inves-
tigation in light of the defendant asserting an affirmative 
defense based on its ‘effective’ anti-harassment policy.11 

While the Court in Dixon was required to balance the 
public interest in maintaining the confidentiality of 
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personnel records against the public interest in eradicat-
ing unlawful workplace discrimination, the Court in 
Payton was confronted with two competing public inter-
ests, both serving the purpose of disclosing and eradi-
cating unlawful employment discrimination. Despite the 
Court in Payton finding the competing privacy interests 
weightier than those before it in Dixon, the Payton Court 
nonetheless found in favor of disclosure, and ordered 
production of the defendant’s investigation materials.12

Despite ordering production, the Supreme Court in 
Payton did recognize a qualified privilege.13 Specifically, 
the Court held that “the trial court may require proce-
dures that protect the confidentiality of those involved 
in the investigation if a loss of confidentiality would 
otherwise undermine the efficacy of investigations.”14 

Notably, the Court did not mandate any particular 
procedures as necessary to maintain the requisite confi-
dentiality; rather, the trial court was vested with the 
discretion to tailor the appropriate means of ensuring 
the balance of the competing interests, which, again, 
favored disclosure.15 The suggested options for balanc-
ing the applicable confidentiality interests included 
redaction, issuance of confidentiality or gag orders, and/
or sealing portions of the record.16 While Payton does 
touch on in camera review, it does so in the context of 
certain internal investigation records being subject to 
the attorney-client privilege. Nowhere in Payton does the 
Court mandate an in camera review.

The Appellate Division, in Connolly v. Burger King 
Corporation,17 further extended Payton, holding that 
not only does the balance of interests weigh in favor 
of disclosure as to an investigation by the employer 
into the plaintiff ’s own workplace discrimination 
complaint(s), but the balance also weighs in favor of 
disclosing other complaints of workplace discrimination 
against the employer, regardless of whether the plaintiff 
has prior knowledge of the other complaints.18

Given this well-developed body of case law establish-
ing that these types of documents are discoverable in 
connection with LAD claims, the Appellate Division in 
Osborne, Madlinger, and Narvaez sought to apply these 
authorities in balancing the confidentiality interests at 
play, understanding that the plaintiff ’s interest in secur-
ing production is paramount.19

Osborne v. New Jersey Transit, et al.
It is with this backdrop that the Appellate Division 

granted New Jersey Transit’s (NJT) application for an 

interlocutory appeal in Osborne v. New Jersey Transit.20 

In Osborne, the plaintiff, who was an assistant supervi-
sor for NJT’s bus operations, had ended a consensual 
relationship with another NJT employee. While engaged 
in this consensual relationship, the other employee 
instructed the plaintiff not to report the relationship, 
as per NJT’s nepotism/dating relationships standard 
operating procedures. The other employee stated that 
if the plaintiff did report the relationship, she would 
“suffer consequences,” including the loss of her employ-
ment.21 Following the end of the romantic relationship, 
NJT assigned the plaintiff to report to the individual 
with whom she had been involved in the prior romantic 
relationship.22 The plaintiff alleged that the former love 
interest sought to resume the romantic relationship, but 
when the plaintiff declined, NJT retaliated against her.23 

The plaintiff alleged that this retaliation culminated in 
the termination her employment with NJT.24

The plaintiff thereafter filed a claim for sexual 
harassment and retaliation under the LAD.25 Follow-
ing a motion to compel, the trial court ordered NJT to 
produce certain employee complaints involving “sexual 
harassment or harassment” with certain limitations on 
scope.26 The trial court further permitted NJT to redact 
any information it deemed privileged and/or confidential 
from the responsive complaints.27

An interlocutory appeal followed, wherein the Appel-
late Division reversed and remanded, holding that the 
trial court:

abused [its] discretion when, pursuant to 
decisional authority governing in-camera review 
of allegedly privileged documents, …[the trial 
court] abdicated to NJT [its] responsibility to 
examine and determine which complaints could 
be properly turned over to Plaintiff.28

While Payton expressly rejected the creation of a 
general privilege preventing disclosure of workplace 
discrimination complaints, that court did recognize a 
conditional privilege.29 The conditional privilege, howev-
er, was not expansive. Rather, the court in Payton specif-
ically identified redaction, issuance of confidentiality or 
gag orders, and/or sealing of portions of the record as 
potentially sufficient means of ensuring confidentiality.30 

Because the Appellate Division in Osborne ordered an in 
camera review—as opposed to allowing the defendant 
to redact confidential and/or privileged information 
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itself—Osborne should be read narrowly to support in 
camera review of information otherwise protected by an 
applicable privilege. Reading Osborne as a mandate for in 
camera review of every request for discovery involving 
complaints of discrimination, retaliation or harassment, 
would contravene Payton. 

Madlinger v. New Jersey Transit Corp.
The Appellate Division in Madlinger31 granted leave 

to appeal orders compelling the production of other 
complaints of discrimination and personnel records. 
The plaintiff in Madlinger alleged that while she was 
working in NJT’s marketing and business development 
department, her supervisor among others, subjected 
her to harassing conduct and disparate treatment due to 
gender, ancestry and marital status, in violation of the 
LAD.32 The trial court compelled NJT to produce certain 
other complaints of discrimination, as well as certain 
personnel files, among other discovery.33

The Appellate Division granted NJT’s request for 
leave to appeal, and again reversed and remanded the 
trial court’s order compelling production of the discov-
ery.34 Consistent with Dixon and Payton, the Appellate 
Division found that the prior complaints of discrimina-
tion were relevant.35 However, even though NJT did not 
make the “particularized assertions of privilege or confi-
dentiality regarding specific documents” that Payton 
requires, the Appellate Division still found that the trial 
judge had “abdicated her authority and obligation to 
control discovery” by compelling production.36

Unlike in Osborne, the Appellate Division in 
Madlinger recognized NJT’s failure to make “particular-
ized assertions of confidentiality regarding specific 
documents.”37 In remanding to the trial court, the 
Appellate Division did not immediately order in camera 
review, as it did in Osborne; rather, the Appellate Divi-
sion remanded to the trial court, allowing NJT the 
opportunity to make the particularized assertions of 
privilege and/or confidentiality.38 Should NJT be able 
to make a particularized assertion of confidentiality or 
privilege, then the trial court is directed to review those 
designated records in camera. 

Notably, Madlinger reversed the trial court order 
compelling the production of both other complaints of 
discrimination, as well as personnel records.39 Under 
Dixon, personnel records are not subject to even the 
conditional privilege recognized in Payton concerning 
complaint documents.40 Therefore, treating both types of 

records as though an identical standard applies, poten-
tially deviated from Dixon and Payton. 

Narvaez v. State of New Jersey Judiciary, et al.
In Narvaez,41 the plaintiff was the chief probation 

officer for the New Jersey Judiciary (NJJ) in the Camden 
Vicinage. The NJJ terminated the plaintiff ’s employ-
ment, citing dissatisfaction with his job performance.42 

The plaintiff alleged that he had been terminated as a 
result of racial discrimination (i.e., being Hispanic), in 
violation of the LAD, among other causes of action.43 The 
plaintiff sought discovery of certain personnel records, 
which included what could be deemed comparator 
information.44 The parties also entered into a confiden-
tiality protective order.45 Following a motion to compel, 
the trial court ordered the defendants to produce certain 
personnel records without first conducting an in camera 
review.46 NJJ appealed, again arguing that the trial court 
erred by not first conducting an in camera review of the 
personnel records before compelling the NJJ to produce 
the records.47

On appeal, the Appellate Division again affirmed 
the relevancy of the requested personnel records and 
found the applicable discovery confidentiality order to 
provide sufficient protection from indiscriminate public 
disclosure.48 The court further allowed NJJ the opportu-
nity to redact privileged and/or otherwise confidential 
information.49 To the extent the plaintiff challenged NJJ’s 
redactions, the court in Narvaez directed the trial court 
to review the breadth and propriety of the redactions 
in camera.50 The court in Narvaez expressly rejected a 
bright line rule mandating in camera review.51

Conclusion
As these recent Appellate Division decisions demon-

strate, discovery of personnel records and/or documents 
concerning complaints of discrimination, retaliation, 
and/or harassment require a nuanced balancing of 
competing privacy interests, with the understanding 
that balance weighs in favor of disclosure. Defendants 
who object to disclosure should make a particularized 
assertion of privilege and/or confidentiality for each 
document they are attempting to withhold, and allow 
the trial court to, in its discretion, determine the means 
appropriate to balance the competing privacy interests. 
That the information sought to be produced consists of 
personnel records and/or complaints of discrimination 
is insufficient, in and of itself, to warrant an in camera 

26New Jersey State Bar Association New Jersey Labor & Employment Law 26
Go to 

Index



review. Careful application of the controlling law will not only ensure that relevant infor-
mation is produced, but also that it is produced in a timely and efficient manner with any 
confidential and/or privileged information properly protected. 

Michael Malatino is an associate with Deutsch Atkins, P.C. in Hackensack. 
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In Severson v. Heartland,1 the U.S. Court of Appeals 
for the Seventh Circuit reaffirmed its bright line—
some would say hard line—rule that multi-month 

leaves of absence are never a reasonable accommodation 
under the Americans with Disabilities Act (ADA). In 
contrast, the U.S. Court of Appeals for the Third Circuit 
and New Jersey state courts have repeatedly concluded 
that such leaves can, in certain circumstances, 
constitute a legally mandated accommodation, both 
under federal law and the state corollary, the New 
Jersey Law Against Discrimination (LAD). But Severson’s 
rationale is not that far off from the reasoning in the 
Third Circuit/NJ line of cases, and the Seventh Circuit’s 
clear line in the sand provides an opportunity to revisit 
the issue of reasonable accommodation in New Jersey 
and provide more definitive guidance for counsel, 
businesses and employees—especially now that the 
Supreme Court has denied certiorari, again refusing to 
review the Seventh Circuit’s application of this rule.2

The Severson Decision
Severson held that an employer did not violate the 

ADA by failing to reasonably accommodate an employ-
ee’s disability when it denied a request for a multi-
month leave following an absence under the Family 
and Medical Leave Act (FMLA).3 Severson aggravated a 
pre-existing back injury and took FMLA leave for the 
full 12-week allotment. On the last day of that leave, he 
had surgery and requested an additional two to three 
months to recover. Heartland denied that extended 
leave request and notified Severson that his employment 
would be terminated at the end of his FMLA time. The 
company invited him to reapply when cleared to work. 
Severson never reapplied, electing instead to sue under 
the ADA. He contended, among other things, that the 
failure to grant him more leave was a failure to reason-
ably accommodate his disability. The parties agreed 
that Severson had a disability and that he was unable 
to perform an essential function of his job (lifting more 
than 50 pounds) at the time he was terminated.

The Seventh Circuit’s Severson Decision: Time to 
Revisit Leave as a Reasonable Accommodation? 
by Denise M. Keyser and Sadé Calin

In a careful step-by-step reading of the statute’s text, 
the Seventh Circuit affirmed the holding below, find-
ing that the inability to work for a significant period 
removes an employee from legal protection because the 
worker is no longer a ‘qualified individual.’ To review, 
the ADA prohibits discrimination only against ‘quali-
fied individual[s]’ and requires employers to provide 
reasonable accommodation for the known disabilities of 
employees who are ‘qualified.”4 A qualified individual is 
one who, with or without accommodation, can perform 
the essential functions of the position at issue. Thus, 
said the court, a reasonable accommodation is one that 
allows a disabled employee to perform those essential 
functions; where a proposed accommodation does not 
make that possible, the employee is not ADA ‘qualified.’

The Severson court relied on the 2003 decision in 
Byrne v. Avon Prods., Inc., in which the Seventh Circuit 
observed that “[n]ot working is not a means to perform 
the job’s essential functions,” and that an extended 
leave of absence simply excuses not working rather than 
providing a means to work.5 The Seventh Circuit did not 
foreclose the notion of some leave as an accommodation, 
theorizing that, under certain circumstances, intermit-
tent time off or a short leave of absence (of a few days 
or perhaps a few weeks) may be reasonable because, 
in effect, those leaves are “analogous to a part-time or 
modified work schedule”—two examples of reasonable 
accommodation expressly recited in the ADA itself.6 But 
an absence spanning several months cannot be a reason-
able accommodation because it keeps an employee out 
of work rather allowing him or her to get to work. In 
creating and re-affirming this bright line, the court held 
that long-term medical leave is the domain of the FMLA, 
which covers employees unable to perform job functions, 
while the ADA applies only to those who can do the job.

The Equal Employment Opportunity Commission 
(EEOC) filed an amicus brief in Severson, arguing that 
extended leave is a reasonable accommodation when 
it is: 1) of definite, time-limited duration; 2) requested 
in advance; and, 3) likely to enable the employee to 
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perform the essential job functions upon return.7 The 
court rejected this argument, finding that adopting 
this interpretation of the ADA would transform it into 
a long-term medical leave statute and an open-ended 
extension of the FMLA.8 Citing the Supreme Court’s 
decision in U.S. Airways, Inc. v. Barnett,9 the Seventh 
Circuit noted that, while a long-term leave might be 
‘effective’ in eventually returning a worker to the job, an 
effective accommodation is not always ‘reasonable.’ The 
two words are not ADA synonyms.10

The Severson opinion was not a surprise. It falls 
within a line of Seventh Circuit cases limiting extended 
leave as an ADA reasonable accommodation.11 No other 
circuit has yet adopted this hard and fast rule. Severson 
filed a petition for a writ of certiorari on Jan. 18, 2018, 
and that petition was denied April 2, 2018. The Supreme 
Court previously refused to review Byrne, making this 
the second time the Court has refused to weigh in on 
the circuit split. Give this denial of certiorari, Severson 
suggests an opportunity for New Jersey’s courts to look 
again at this difficult issue.

The ADA and NJLAD in the Third Circuit—
Different, but not in Disagreement

It is well established in the Third Circuit and 
elsewhere that an employer is not required to provide 
indefinite, open-ended leave as an ADA or LAD accom-
modation.12 Such an absence does little to return an 
employee to work.

In Gardner v. School District of Philadelphia,13 the Third 
Circuit noted that it has recognized leave as a reason-
able accommodation under the ADA where the leave is 
temporary and would enable the employee to perform 
essential job functions in the near future. In Gardner, the 
employee suffered a work-related injury, resulting in his 
taking several months of leave approved by the employer 
school district. When scheduled to return, he notified 
the district that he needed continued indefinite leave. 
The employer approved several leave extensions, allow-
ing Gardner to use accumulated sick time, and Gardner 
continued to take leave even when it was not approved. 
Twice, the school district denied a request to take addi-
tional leave. When Gardner exhausted his sick days, his 
employment was terminated. The employer argued that 
Gardner was not a qualified individual under the ADA 
because he was unable to do his job at all at that time, 
with or without accommodation. 

The court highlighted Gardner’s failure to address this 
dispositive issue and found that continued sick leave and 

wage continuation benefits—the only accommodations 
requested—would not have enabled him to perform 
essential job functions, which included being present at 
the school. It is an employee’s burden to prove that he or 
she can perform the essential functions of the job with 
accommodation, and an employer has no duty to maintain 
the employment of an employee whose proposed accom-
modation is clearly ineffective.14 The court rejected Gard-
ner’s discrimination claims because additional extended 
absences did not put him in a position to perform the 
essential functions of his job—he could not be, by defini-
tion, present at work to do his job while on leave—and 
no reasonable jury could have found that continued open-
ended sick leave would have rendered him qualified.

This same reasoning has been applied to requests for 
longer absences with a definite end date. In Fronczkiewicz 
v. Magellan Health Services,15 the district court granted 
summary judgment for the employer on an LAD claim 
based on denial of a request for extended medical leave. 
Fronczkiewicz suffered from Type 1 diabetes. After being 
out of work for a month, she requested an additional two 
months of leave. In support of her request, she submit-
ted a form from her physician stating she was unable 
to perform her job due to her disability, and giving an 
anticipated date of return of April 1. The court highlight-
ed that, under the LAD, a plaintiff must prove he or she 
is qualified to perform essential job functions, with or 
without accommodation, and, here, there was no accom-
modation that would allow Fronczkiewicz to perform 
those functions. Because she could not perform her job 
even with accommodation, her claim failed.

Indefinite leave is beyond the scope of the ADA 
because an employee who does not come to work simply 
will not be performing any functions of the position, 
essential or otherwise.16 This point is not controversial; 
both the EEOC and other courts across the country 
agree.17 But for longer-term leave that is not open ended, 
the Third Circuit and New Jersey courts have not been 
able to craft definitive guidance as to when a request for 
extended leave is reasonable and when it is not. Indeed, 
in many cases, like courts elsewhere, New Jersey courts 
have found that an extended leave of absence did consti-
tute a reasonable accommodation. Those opinions focus 
on the lack of an undue burden on the employer if the 
leave were granted, rather than on the employee’s ability 
to perform the job in the near future.18

Examples of reasonable accommodations under the 
ADA and LAD include making facilities accessible, job 
restructuring, modified work schedules, modification 
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of equipment, job reassignment, providing communica-
tion assistance, and other similar actions.19 Under either 
statute, accommodations “above all share a common 
feature; they are all designed to make certain changes 
in the work environment…that will allow disabled 
employees to remain at work without their…handicaps 
impeding their job performance.”20 Thus, in accordance 
with Severson’s logic, and as one New Jersey court has 
observed, reasonable accommodations are meant to 
allow a disabled employee to perform the essential func-
tions of the job, and an employer’s duty ends where it 
reasonably determines an employee cannot perform 
the job, even with accommodation.21 The questions that 
has bedeviled employers and courts alike are: When 
does a leave of absence move from a reasonable effort 
to allow an employee to work, to an unreasonable delay 
in doing so—from a short-term, stop gap measure to 
return a worker to the workplace to a long-term removal 
from the job? Can extensive leave, especially following 
exhaustion of FMLA or other medical leave, fulfill the 
ADA and LAD goal of enabling disabled employees to 
actually perform the job?

Although the Third Circuit and New Jersey courts 
have approved longer-term leaves of absence, that case 
law does not disagree with key aspects of the Seventh 
Circuit jurisprudence. Critically, all agree that the 

discrimination statutes are not medical leave statutes, 
and reasonable accommodations are those meant to 
enable disabled employees to work. There is room in 
the Third Circuit/New Jersey decisions to re-examine 
this issue. While some will say the Seventh Circuit’s 
rule does not give sufficient consideration to making an 
individualized assessment of each request for accommo-
dation, as the case law demonstrates, determining just 
when a leave is too long to be ‘reasonable’ is notoriously 
difficult, not just for courts and lawyers after the fact, 
but for the businesses charged with making the on-the-
field call to accept or deny the leave request in the first 
instance. A case can be made that the Seventh Circuit 
approach provides a common sense framework—based 
on statutory text and policy—for evaluating employee 
leave of absence requests, and strikes a balance between 
the mandates of the FMLA and the ADA/LAD, as well as 
between employer and employee interests. 

Denise M. Keyser is a partner with the New Jersey office of 
Ballard Spahr LLP in Cherry Hill. She is a member of the 
firm’s labor and employment, health care and higher educa-
tion groups, and concentrates her practice on the representa-
tion of both public and private employers in virtually all 
areas of labor and employment law. Sadé Calin is a litigation 
associate in Ballard Spahr’s Cherry Hill office. Her practice 
includes commercial and labor and employment matters.
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Traps for the Unwary: The Dangers of Settling FLSA 
Claims Without DOL Supervision or Court Approval
by Timothy D. Cedrone

Imagine you are a junior associate who just landed 
their first client. Your client tells you that for the 
past two years, she has consistently worked overtime 

but has not been paid for the time. You gather some 
more information, and you determine that your client 
has a viable claim for unpaid overtime wages under the 
Fair Labor Standards Act (FLSA). Since initial attempts 
to resolve the matter with your client’s employer go 
nowhere, you file an FLSA claim in federal district 
court to get the employer’s attention. After some brief 
discovery, you settle your client’s $7,500 claim for $5,000, 
plus attorneys’ fees. Six months later, the employer 
has not made the payments called for in the settlement 
agreement. You move before the district court to enforce 
the settlement agreement, but your motion is denied. 

Now imagine you are an attorney at a management-
side employment firm. One of your firm’s clients is sued 
under the FLSA for unpaid overtime wages. Considering 
the relatively small amount of compensatory damages 
being claimed, a senior partner asks you to handle the 
matter. You enthusiastically take on the case so that 
you can gain some experience in wage-and-hour litiga-
tion. After some initial discovery, you determine that 
the plaintiff not only has a viable claim, but will likely 
succeed. So, you decide to try to settle the matter to 
save your client some money in terms of compensa-
tory damages, as well as to avoid the time and expense 
associated with the litigation. You ultimately resolve 
the $10,000 claim for $5,000, plus a small amount for 
attorneys’ fees. All is well until six months later when 
your client gets sued again by the same plaintiff for the 
remaining $5,000. 

On the surface, it would seem that the plaintiff ’s 
counsel in the first example and the defense attorney 
in the second example would be able to obtain court 
enforcement of the settlement agreement. In most 
employment cases, that would be correct. But therein 
lies one of the unique features of the FLSA unknown to 
many practitioners: Settlement agreements compromis-

ing an FLSA claim are often enforceable only if they 
are supervised by the Department of Labor (DOL) or 
approved by a court.1

The Requirement for DOL Supervision or Court 
Approval of an FLSA Settlement

The need for DOL supervision or court approval 
arises from Section 216 of the FLSA. Pursuant to Section 
216, FLSA claims may be compromised or settled in 
only two ways: “(1) a compromise supervised by the 
Department of Labor pursuant to 29 U.S.C. § 216(c), or 
(2) a compromise approved by the district court pursu-
ant to 29 U.S.C. § 216(b).”2 DOL supervision or court 
approval is required “[b]ecause of the public interest 
in FLSA rights.”3 Court approval is typically sought by 
motion to approve a settlement agreement. 

To date, the U.S. Court of Appeals for the Third 
Circuit has not specifically addressed the requirements 
for court approval of a proposed settlement.4 However, 
district courts within the Third Circuit have consistently 
followed the approach of the U.S. Court of Appeals for 
the Eleventh Circuit as set forth in Lynn’s Food Stores, Inc. 
v. United States.5 Under that approach, “[w]hen parties 
present to the district court a proposed settlement, 
the district court may enter a stipulated judgment if it 
determines that the compromise reached is a fair and 
reasonable resolution of a bona fide dispute over FLSA 
provisions rather than a mere waiver of statutory rights 
brought about by an employer’s overreaching.”6

A proposed FLSA settlement agreement resolves a 
“bona fide dispute where its terms ‘reflect a reasonable 
compromise over issues, such as…back wages, that are 
actually in dispute.’”7 “A dispute is ‘bona fide’ where it 
involves factual issues rather than legal issues such as 
the statute’s coverage and applicability.”8 Once the court 
determines that the proposed settlement involves a bona 
fide dispute, it will conduct a “two-part fairness inquiry.”9 

First, the settlement agreement must be “fair and reason-
able” for the employee(s).10 Fairness and reasonableness 
for this purpose are determined using a nine-factor test 
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from the Third Circuit’s decision in Girsh v. Jepson.11 
Those nine factors are: 

(1) the complexity, expense and likely dura-
tion of the litigation; (2) the reaction of the class 
to the settlement; (3) stage of the proceedings 
and the amount of discovery completed; (4) 
risks of establishing liability; (5) risk of estab-
lishing damages; (6) risk of maintaining the 
class action through the trial; (7) ability of the 
defendants to withstand a greater judgment; (8) 
the range of reasonableness of the settlement 
fund in light of the best possible recovery; and 
(9) the range of reasonableness of the settlement 
fund to a possible recovery in light of all the 
attendant risks of litigation.12

In the specific context of FLSA settlements, the fair-
ness inquiry often focuses on the amount being paid to 
the plaintiff in comparison to the actual amount of lost 
wages.13

The second part of the fairness inquiry is that the 
settlement agreement must further the “FLSA’s imple-
mentation in the workplace.”14 This inquiry focuses on 
whether the proposed settlement agreement frustrates 
the purpose and implementation of the FLSA.15 For 
example, courts have found this part not satisfied when 
a settlement agreement contained a provision requir-
ing the plaintiffs to keep the terms of the agreement 
confidential or otherwise risk forfeiting the settlement 
proceeds.16

It is important to note that this unique feature of the 
FLSA is not enforced uniformly around the country and 
is often impacted by the context in which the settlement 
arises. For example, the U.S. Court of Appeals for the 
Fifth Circuit has held that private settlements of FLSA 
claims can be enforceable without court or DOL approv-
al where there is a bona fide dispute as to the amount of 
hours worked or compensation due.17 In the recent case 
of Gaughan v. Rubenstein, the Southern District of New 
York held that a private settlement of an FLSA claim 
entered into prior to a lawsuit being filed did not require 
approval by the DOL or the court to be enforceable.18 

The variation in this area of the FLSA makes it clear that 
the prudent practitioner must research this issue in the 
relevant jurisdiction before resolving an FLSA claim. 

Considerations for Counsel When Settling 
FLSA Claims

Despite the requirements of the FLSA, many attor-
neys are either not aware of the requirement for DOL 
supervision or court approval or purposely resolve 
FLSA claims without seeking the requisite approval. 
While some attorneys and clients might be willing to 
take that risk, doing so could perpetuate litigation. 
Consider Gaughan. The plaintiff, proceeding pro se, 
filed suit against her former employer alleging viola-
tions of the FLSA and the New York Labor Law.19 

The plaintiff sought payment for unpaid wages and 
liquidated damages.20 The defendant-employer moved 
to dismiss, or in the alternative for summary judg-
ment, on the grounds that the parties had previously 
settled the claims.21 Although the district court granted 
the motion and held that the pre-litigation settlement 
agreement was enforceable despite lacking court or 
DOL approval,22 the case underscores what can happen 
in other jurisdictions (including the Third Circuit) if 
approval is not obtained: A plaintiff could re-file his or 
her claim and potentially recover damages even though 
the employer thought the matter was settled. 

Conclusion
With the foregoing as a backdrop, attorneys attempt-

ing to settle FLSA claims, whether pre-litigation or 
post-filing of a complaint, are faced with several options 
when considering whether to seek court or DOL 
approval. In the pre-litigation context, the conservative 
approach would be to seek DOL approval. If litigation 
has commenced, the comparable conservative approach 
is to file a motion to approve the settlement agreement. 
This might not be appealing to all parties, however, 
since doing so obviously costs time and money and 
runs the risk that the court could reject the settlement. 
Alternatively, clients and attorneys willing to assume 
more risk may decide that they will not seek DOL or 
court approval. They might decide, based on the unique 
nature of their case, that seeking the requisite approval 
would be a waste of time and money. 

For plaintiffs, this approach presents less risk than 
for defendants since claimants might, as a practical 
matter, be satisfied as long as they are paid in accor-
dance with the settlement agreement. For employers, the 
risks are greater. For example, the plaintiff could re-file 
his or her claim (like in Gaughan) and be able to pursue 
it despite the prior agreement. Additionally, the unen-
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forceable agreement would not be a bar to the former employee filing an FLSA collective action 
or joining an FLSA collective action if one arises in the future that covers him or her.

Ultimately, a key consideration for both parties, regardless of whether they will seek DOL 
supervision or court approval, is how close the amount being paid to settle the FLSA claim is to 
the amount allegedly owed. If the settlement calls for all back pay allegedly owed to be paid or an 
amount close to it, then the parties will be in a better position going forward if the enforceability 
of the settlement agreement is ever at issue before a court.23 

Timothy D. Cedrone is an associate general counsel at Rutgers University and an adjunct professor at 
Seton Hall University. Nothing in this article represents the views of any university with which he is affili-
ated, and any opinions are solely those of the author.
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