
Message From the Editor
by Lisa Barré-Quick

Happy New Year! Welcome to the first issue of the 2019 Quarterly. We were excited 
to do something a little different for our first issue, and so, we have devoted the 
issue to some of the more noteworthy labor and employment-related cases coming 

out of the last term of the United States Supreme Court. The issues involved in the cases 
we selected, although perhaps more tangentially impacting New Jersey practitioners than 
our usual Quarterly fare, inform the national dialogue and serve as potential harbingers of 
jurisprudence to come, at least on the federal level. 

The issue commences with our Director’s Corner, authored by National Labor Relations 
Board (NLRB) Region 22 Director David E. Leach III, who provides an overview of divergent 
practitioner perspectives on the Supreme Court’s decision in Epic Systems v. Lewis shared 
during the recent Labor Law Conference. The Director’s Corner is complemented by an 
analysis of the Epic decision from the plaintiff, defense, and neutral perspectives in articles 
authored by Michael Malatino, Domenick Carmagnola, and Dean Burrell, respectively, which 
together offer a comprehensive analysis of the decision and its impact from all viewpoints.

The issue continues with Justice Gary S. Stein’s analysis of the Court’s decisions in 
two voting rights cases, Gill v. Whitford and Husted v. A. Phillip Randolph Institute, which he 
suggests continue a trend wherein advocates of fair elections and less restricted voting have 
faced an uphill battle before the Court. Similarly, Hop Wechsler’s consideration of the Court’s 
decision in Trump v. Hawaii suggests it may reflect the reality that the federal courts are 
becoming an increasingly daunting forum for plaintiffs in discrimination cases.

On the collective bargaining front, Joshua Allen explores the opinion in CNH Industrial 
N.V. v. Reece, wherein the Court ruled that collective bargaining agreements must be inter-
preted utilizing ordinary contract principles and without looking beyond the four corners of 
the agreement.
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Turning to political expression, Robert Merryman analyzes the Janus v. AFSCME decision, which 
ended the practice of agency fee arrangements in the public sector, in its historical context, and 
considers whether the decision is a dramatic setback for unions or merely a continuation of 60-plus 
years of legal restrictions on labor unions’ ability to use member dues to finance political speech, while 
Bruce Rosen offers his insights on Minnesota Voters Alliance v. Mansky in an article exploring the scope 
of permissible restrictions on political expression in the polling place.

As the issue continues, Joseph Toris explores the narrowing of the scope of whistleblower protec-
tions under the Dodd-Frank Act pursuant to the Court’s decision in Digital Realty Trust v. Somers and 
the decision’s potential impact on internal reporting and corporate compliance, while Megan Gable 
analyzes the impact the Court’s decision in Encino Motorcars, LLC v. Navarro and the new interpretive 
standards set forth therein will have on Fair Labor Standards Act (FLSA) interpretation and resultant 
jurisprudence going forward.

Turning to the procedural, Stephanie Gironda looks at the impact of the Court’s ruling in Artis v. 
District of Columbia on the viability of post-federal court dismissals of state claims, while Ramya Chal-
lappa explores when filing deadlines are subject to waiver pursuant to the Court’s decision in Hamer v. 
Neighborhood Housing Services of Chicago.

Returning to developments in our home state, Arnold Shep Cohen explores the New Jersey 
Supreme Court’s interpretation of the “deemed adopted” language in N.J.S.A. 52:14B-10(c) and the 
associated appropriate standard of review in the Matter of William R. Hendrickson, Jr. case, where the 
absence of a Civil Service Commission quorum rendered the opinion of the administrative law judge 
(ALJ) a final decision reducing the punishment from termination to a suspension for a state employee 
who referred to his supervisor using a sexist and derogatory slur.

Finally, the issue concludes with our recurring feature, Traps for the Unwary, wherein Laura LoGiu-
dice considers When Can an Employee’s Failure to Act Foreclose Otherwise Viable Claims? 

My sincerest thanks to the authors and editors who made this issue possible. I would also like to 
thank the Quarterly’s new managing editor, Hop Wechsler, without whose insight, support, attention 
to detail, and hard work this issue would not have come to fruition. Finally, my thanks to Rob Szyba 
for his patience and guidance during my term as managing editor and to Section Chair Lisa Manshel 
for her ongoing tireless support of the Quarterly.

We hope you find this issue informative and thought provoking. Should you have comments or 
wish to contribute to the Quarterly as an author or member of the Editorial Board, please contact me at 
lbarrequick@ammm.com or the managing editor, Hop Wechsler, at hwechsler@selikoffcohen.com. 
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Region 22 Labor Conference Explores Impact of 
Epic Systems/Murphy Oil Decision
by David E. Leach III

The aftermath of the unexpected winter storm of 
Nov. 15 staggered the area and left some Region 
22 Labor Conference panelists trapped in their 

offices or in their vehicles and uncertain whether they 
would be able to make it to Iselin the next morning. 
Nonetheless, the sun rose on Nov. 16, the roads were 
fairly passable, and the 40th Annual Region 22 Labor 
Law Conference proceeded as planned. While some 
of the 122 registrants were unable to attend, the APA 
Hotel conference room was full, and the panelists were 
all present and ready to go. The planning committee 
had decided that the featured panel must be the recent 
Supreme Court decision in Epic Systems Corp. v. Lewis.1

In Epic Systems, the Supreme Court looked at the 
issue of mandatory arbitration agreements, which 
required that all issues arising out of the employee’s 
employment must be decided in arbitration between 
the employee and the employer. The concern that these 
agreements posed to the National Labor Relations Board 
(NLRB) was that they precluded class or joint proceed-
ings. In Murphy Oil,2 the NLRB majority held that these 
agreements therefore violated the right of employees to 
engage in concerted activity as protected in Section 7 of 
the National Labor Relations Act (NLRA). The NLRB’s 
Murphy Oil theory was hotly contested in the vari-
ous circuit courts of appeals, which took up the issue, 
resulting in a circuit split.

The Epic Systems case, along with Ernst & Young LLP 
v. Morris, both arising in a Fair Labor Standards Act 
(FLSA) context, were consolidated with the NLRB’s 
Murphy Oil case in the Supreme Court. The Court’s 
majority decision, written by Justice Neil Gorsuch, and 
the dissenting opinion, authored by Justice Ruth Bader 
Ginsburg, demonstrated the sharp differences in analy-
sis and the conclusions reached by the opposing views 
of the Court. Justice Gorsuch wrote that the policy 
issues raised in the case could certainly be debated, but 
that the law was clear. Justice Ginsburg, in arriving at 
the dissenting view, could not agree more that the law 

was clear, but in the opposite way.
The case centered on the apparent conflict between 

the Federal Arbitration Act’s (FAA’s) preference for the 
enforcement of arbitration clauses as written and the 
National Labor Relations Act’s protection of the right 
of employees to engage in concerted activity “for the 
purpose of collective bargaining OR other mutual aid or 
protection.” The Court’s majority reconciled the two stat-
utes by indicating that there was no congressional intent 
that arbitration agreements were contemplated as viola-
tive of the NLRA. The majority also disagreed with the 
NLRB’s argument that the FAA’s savings clause applied.

Former NLRB general counsel, Richard F. Griffin Jr., 
who argued the case before the Court and is now with 
Bredhoff & Kaiser in Washington, DC, brought a unique 
perspective and inside insight to the discussion. He was 
teamed with Domenick Carmagnola, of Carmagnola & 
Ritardi, LLC, a management labor lawyer, to discuss 
the labor law implications of the Murphy Oil aspect 
of the Supreme Court decision. Christine A. Amalfe, 
of Gibbons, joined Neil Mullin, of Smith & Mullin, to 
discuss the employment law considerations.

As the conference was commemorating the 40th year 
in which Region 22 has explored the trends in labor law, 
the panel commenced with a discussion of the labor law 
issues, before moving on to the employment law argu-
ments. Griffin laid out the history of the case from the 
NLRB’s perspective, including the aftermath of the deci-
sion by the Trump Administration to change sides and 
support the employers’ position which left the agency on 
its own. As there was no one at the agency who had ever 
argued a case before the Supreme Court, Griffin noted 
that he felt compelled to argue the case personally. He 
further noted that the agency had dealt with approxi-
mately 70 to 80 cases involving class action arbitration 
issues, and that there had been a thorough and complete 
review of this issue. Additionally, the Murphy Oil issue 
was also an issue in FLSA cases where plaintiffs’ counsel 
argued that the employer’s actions violated the NLRA. 

DIRECTOR’S CORNER
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In those cases, the NLRB had been appearing as amicus 
in order to fully articulate its position that the act was 
implicated by the employers’ approach. I expressed my 
concern that the decision could be read as significantly 
limiting the breadth of Section 7 protected rights if 
its narrow view of the phrase “and to engage in other 
concerted activities for the purpose of collective bargain-
ing or other mutual aid or protection” prevailed.

Griffin noted that the counsel for the employers in 
the case were very effective at focusing the Court on 
their contention that arbitration is, at its core, a bilateral 
proceeding (meaning between the company and an indi-
vidual employee), which was voluntarily agreed upon. 
Griffin disputed both of these contentions. He said the 
assertion that these arbitration agreements constituted 
a voluntary bilateral agreement was “a complete fiction.” 
He added that characterizing these agreements as being 
“voluntary” runs contrary to Congress’s finding in the 
preamble to the act, that there is an inequality of bargain-
ing power between employees and their employers, which 
was a point made repeatedly by Justice Ginsburg in her 
dissent. Griffin added that the NLRB’s argument was 
“swimming upstream” against very powerful FAA prec-
edent. Specifically, he noted the FAA precedent holding 
that bilateral arbitration is an essential attribute of arbi-
tration, and stated that any holding otherwise is contrary 
to the FAA. He cited to the amicus brief of the National 
Academy of Arbitrators, which pointed out that labor 
arbitrations frequently address joint or class issues and 
are not different in nature from employment arbitrations.

In turning to the issue of the breadth of Section 7 
rights, Griffin noted that the majority opinion in Epic 
Systems is inconsistent with the Court’s decision in East-
ex v. NLRB,3 which held that employees were protected 
in supporting employees of other employers when they 
distributed literature dealing, inter alia, with right to 
work issues and a presidential veto of a minimum wage 
increase. He added that Justice Gorsuch and the major-
ity of the Court significantly did not overrule the Eastex 
decision. Finally, Griffin stated that National Licorice v. 
NLRB,4 which was prominently argued in the NLRB’s 
brief to the Supreme Court, was not mentioned in the 
Court’s majority opinion. In National Licorice, the Court 
upheld an NLRB order finding contracts entered into 
individually by employees not to strike or to demand a 
closed shop or a signed agreement with any union, to be 
an unlawful waiving of rights protected by Section 7.

Speaking on behalf of the employer-side labor bar, 
Carmagnola commenced his comments by asking why 
everyone was so worked up about this case. He said that 
he recognized Section 7 is the most beloved section of 
the act for labor practitioners, and they believed it was 
under attack. He posited he did not agree with that 
assertion. He argued that both the majority and the 
dissent recognized that if this was such an important 
issue, it had to be resolved by Congress. He said as a 
management labor lawyer, he did not see this decision 
as a sea change or a full-frontal attack on Section 7 
rights. Carmagnola then asked Griffin whether Section 
7 of the NLRA was the main thrust of the NLRB’s argu-
ment before the Court. Griffin responded that there was 
no argument about whether going to court together was 
protected concerted activity. The thrust of the argument 
was only whether the FAA trumped that right. 

Turning to the employment law issues in the case, 
Amalfe spoke from her perspective as a defense lawyer 
for employers. She discussed what is happening at the 
judicial level with arbitration agreements in New Jersey. 
She reviewed several New Jersey Supreme Court and 
appellate court decisions. Specifically, Amalfe noted 
that the New Jersey courts will not compel adherence 
to arbitration agreements in certain circumstances, 
such as where extra requirements were added, where 
mutual assent cannot be established, or where there is 
uncertainty as to the forum or the rules to be applied. 
She emphasized that lawyers must ask employer-clients 
whether they want to require arbitration agreements. 
She emphasized that questions of fairness arise in this 
process and that it is vitally important that the process 
be viewed as absolutely fair. In fact, she added that 
where there is “more fairness and more transparency, 
the better” for all involved. She added in this regard that 
prominent companies, like Microsoft, are moving away 
from arbitration agreements in sexual harassment cases. 

Plaintiffs’ employer lawyer Mullin had the honor of 
having the last word. In a passionate presentation, Mullin 
argued that arbitration agreements are unfair to those 
workers who need to seek relief based on issues arising 
from their employment. He stated unequivocally that 
the FAA has been distorted for years. He expressed his 
condolences to Griffin on losing the argument before the 
Court, but opined that the result was dictated by 50 years 
of Supreme Court decisions that have stripped away the 
right of employees to a jury trial under Title VII, whistle-
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blower statutes, and age discrimination and other laws. He decried as a “complete fiction” the hold-
ing that the FAA created a liberal national policy favoring arbitration. He noted that the statute 
doesn’t say that at all; it is a procedural statute that does not apply to state courts. 

Mullin further noted that arbitration agreements among non-union workers have risen from 
2.1 percent in 1992 to 53.9 percent in 2014 at the time that the NLRB’s Murphy Oil decision 
issued. This trend had led to the loss of the right to a jury trial for tens of millions of employ-
ees. He also decried the impact of this major policy change, noting that the secrecy of arbitra-
tion precluded the exposure of wrongdoing and dangerous working conditions and compelled 
employees to settle for far smaller amounts than they would have received at trial. He said a 
2012 Cornell University Industrial and Labor Relations school study (The Impact of Case and 
Arbitrator Characteristics on Employment Arbitration Outcomes by Alexander Colvin and Kelly Pike) 
showed that the average arbitration award was around $23,000, while the average jury award 
was $187,000. Turning to the majority opinion in Epic Systems, Mullin contended that the deci-
sion by Justice Gorsuch was simply built on the “false mantra” that there is a national policy 
favoring arbitration. He stated it was incorrect for the Court to state that class action lawsuits 
were not in existence prior to the passage of the Wagner Act in 1935. Rather, he pointed to an 
1851 case for the proposition that class actions have been rooted in law inherited from the Brit-
ish Commonwealth. He pointed out that the FAA is silent on class actions and that there is no 
indication that Congress contemplated that arbitrations should be limited to a single individual. 
Mullin concluded his remarks by suggesting that this issue is not resolved. He contended that it 
was a political problem and as such there are political solutions.

The storm of the previous day was just a foreshadowing of the lively, insightful and provoca-
tive discussion that was to take place. I was extremely grateful to each of these four outstanding 
and dedicated lawyers in our labor and employment law field, who took the time to share their 
thoughts and experiences with those in attendance at the conference. I hope that through this 
recitation of the presentation we can keep this policy debate alive, and possibly lead to the legis-
lative and congressional changes that may be on the horizon. 

David E. Leach III is the regional director of the National Labor Relations Board, Region 22 in Newark.

Endnotes
1. 584 U.S. ___ (2018).
2. 361 NLRB 774 (2014).
3. 437 U.S. 556 (1978).
4. 309 U.S. 350 (1940).
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POINT/COUNTERPOINT

On May 21, 2018, the United States Supreme 
Court, in Epic Systems Corp. v. Lewis,1 provided 
no respite for American workers, weary in 

their struggle for full and fair access to the courts. In 
this decision, the United States Supreme Court held that 
agreements to arbitrate that include language banning 
collective action, even in arbitration, are not contrary 
to the mandates of the National Labor Relations Act 
(NLRA)2 and its protections for employees engaged in 
concerted activity. This 5-4 decision should come as 
little surprise given the Court’s prior rulings in AT&T 
Mobility LLC v. Concepcion3 and American Express Co. 
v. Italian Colors Restaurant,4 which both upheld class 
action waivers in consumer arbitration agreements. The 
Court’s excessively broad interpretation of the Federal 
Arbitration Act5 (FAA) in Epic Systems will deny workers 
engaged in concerted activity meaningful redress for 
many state and federal law violations.

There are myriad reasons why the Court lost its way 
in what Justice Ruth Bader Ginsburg calls an “egregious-
ly wrong” decision.6 The majority opinion, authored 
by the then-newly appointed Justice Neil Gorsuch, 
espouses a narrow and anti-worker interpretation of 
NLRA §157, often referred to simply as §7. As Justice 
Ginsburg’s well-crafted dissent notes, “Suits to enforce 
workplace rights collectively fit comfortably under the 
umbrella ‘concerted activities for the purpose of…mutu-
al aid or protection.’”7 Viewing the FAA in its historic 
context, Justice Ginsburg rejects the flawed arguments 
put forth by the majority.

The majority argues the ejusdem generis canon limits 
§7’s “other concerted activities clause.” Ejusdem generis, 
Latin for the proposition that if a “more general term 
follows more specific terms in a list, the general term 
is usually understood to embrace only objects similar 
in nature to those objects enumerated by the preceding 
specific words.”8 While the “other concerted activities” 
language of §7 is at the end of a list, the specific guid-
ance upon which the majority relies in applying the ejus-

dem generis cannon are actually later amendments to §7. 
Interpreting later amendments to limit the scope of §7’s 
original language based on an application of the ejusdem 
generis canon is a misapplication. As Justice Ginsburg 
writes, “It is difficult to comprehend why Congress’ later 
inclusion of specific guidance regarding some of the 
activities protected by §7 sheds any light on Congress’ 
initial conception of §7’s scope.”9

Justice Ginsburg also responds to the majority’s 
argument that §7 cannot guarantee collective action in 
arbitration because §7 does not “even whispe[r]” about 
the “rules [that] should govern the adjudication of class 
or collective actions in court or arbitration.”10 Acting 
collectively to address the great imbalance in negotiat-
ing power that favors the employer over the employee, 
however, is the hallmark of the NLRA. The NLRA 
clearly does more than whisper in this regard.

The majority next argues that because the NLRA 
was enacted in 1935 and class action procedures, as 
we currently understand them, were not enacted until 
1966, the NLRA cannot be read to protect procedures 
not enacted for years.11 That the majority would even 
make this argument tacitly acknowledges the weakness 
of their position. Justice Ginsburg responds simply,  
“[I]s there any reason to suppose that Congress intended 
to protect employees’ right to act in concert using only 
those procedures and forums available in 1935?”12 Given 
the broad mandate of the NLRA, the response is a defini-
tive no. Nonetheless, the majority does its best to couch 
the question before it as merely procedural. As we are 
all aware, however, a right that cannot be enforced is no 
right at all. Unfortunately, that is exactly how this deci-
sion undermines many workers’ rights. If the damages 
that flow from violations of wage and hour laws, by way 
of example, are too small to warrant the significant risk 
and expense inherent in litigation, that individual right 
is essentially waived. The fact remains that when work-
ers are denied the ability to act collectively to defend 
their interests and prosecute their claims in the aggre-

Epic Systems Corp. v. Lewis: Another Wrong Turn 
for the American Worker
by Michael Malatino
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gate, many workers’ rights are rights only in theory.
Arbitration has come a long way from the fringe 

disfavored means of dispute resolution that served as 
the genesis for the enactment of the FAA. Arbitration 
found its first footing in commercial disputes among 
entities with roughly equal bargaining power.13 Since 
the FAA’s passage in 1925, however, this law has gradu-
ally expanded. In 1983, 58 years after its passage, the 
Court for the first time declared a “liberal federal policy 
favoring arbitration.”14 The Court has expanded this 
so-called federal policy in favor of arbitration into the 
employment context and, in Epic Systems, now abrogates 
the NLRA. As more employers recognize the obstacles 
that arbitration presents for thwarting the enforcement 
of workers’ rights, the number of employers demanding 
employees agree to arbitration as a condition of employ-
ment—and to waive their right to collective action—will 
only expand.

Today, more United States workers are confined to 
arbitration than have access to the courts. In 1992, only 
2.1 percent of companies included arbitration in their 
procedures.15 In 2003, the number of nonunion private 
sector employees bound by mandatory arbitration 
procedures climbed to 22.7 percent.16 Now, arbitration 
has eclipsed the courts as the primary forum for employ-
ment claims. More than half of the private nonunion 
workforce in the United States, 56.2 percent, is bound 
by mandatory arbitration agreements.17 Even more egre-
gious, the most vulnerable employees are those typically 
targeted for mandatory arbitration. Among those earning 
$13 an hour or less, 64.5 percent were subject to manda-
tory arbitration.18 These are the very employees who will 
likely not have the damages individually to entice coun-
sel to undertake the litigation at counsel’s financial risk 
or have the financial means themselves to enforce their 
statutory rights without moving collectively.

Some astute observers will likely question why, given 
the rise in the number of employees limited to manda-
tory arbitration, there is no corollary increase in the 

number of filed employment arbitration claims. As many 
employers are now well aware, mandatory arbitration 
suppresses claims. Studies have found that employees 
who litigate their claims in court have a win rate in 
excess of 40 percent, with some studies finding win 
rates as high as 65 to 75 percent.19 By contrast, employ-
ees have a win rate of only 21.4 percent when assert-
ing claims in a mandatory arbitration setting.20 The 
employee win rate further decreases to only 12 percent 
when there is a repeat employer-arbitrator pairing. The 
employee win rate for ‘one shot’ employer-arbitrator 
pairings is 31.6 percent.21

Arbitration also decreases the amount of damages 
awarded to employees. The mean damage award in an 
employment claim in mandatory arbitration is only 
$23,548, substantially less than average awards in court 
that go well into the six figures.22 In another data set, 
repeat employer-arbitrator pairings reduced the damages 
awarded from a mean of $27,039 in arbitrations without 
repeat employer-arbitrator pairings to a paltry $7,451 in 
arbitrations with repeat employer-arbitrator parings.23

If a jury of our peers is the most equitable means 
of resolving a claim, arbitration must be inequitable. 
As if the number of employers choosing to limit their 
employees to arbitration as a means of dispute resolution 
was not indication enough, the statistics highlight the 
extreme imbalance favoring employers in arbitration. 
The purpose of the NLRA was to correct this recognized 
imbalance. The Court has circumvented that framework 
through the unwarranted expansion of the FAA. Unfor-
tunately, with this ever-increasing imbalance of negoti-
ating power between employer and employee together 
with a conservative Supreme Court, the only means 
of addressing this patent inequity will be through the 
legislative process. For the sake of American workers, 
legislation to this end is desperately needed. 

Michael Malatino is a founding member of Meredith Malati-
no Law LLC in Hackensack and New York and a staff editor 
for the Labor and Employment Law Quarterly.

Endnotes
1. Epic Systems Corp. v. Lewis, 584 U.S. ____, 138 S. Ct. 1612 (2018).
2. National Labor Relations Act, 29 U.S.C. §151, et seq.
3. AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011).
4. American Express Co. v. Italian Colors Restaurant, 570 U.S. 228 (2013).
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5. Federal Arbitration Act, 9 U. S. C. §1 et seq.
6. Epic Systems, supra, 138 S. Ct. at 1633 (Ginsburg, J., dissenting).
7. Id. at 1637 (Ginsburg, J., dissenting).
8. Id. at 1624.
9. Id. at 1639 (Ginsburg, J., dissenting).
10. Id. at 1640 (Ginsburg, J., dissenting).
11. Id. at 1624.
12. Id. at 1640 (Ginsburg, J., dissenting).
13. Id. at 1642 (Ginsburg. J., dissenting).
14. Id. at 1644 (Ginsburg, J., dissenting).
15. Alexander J.S. Colvin, The Growing Use of Mandatory Arbitration, Economic Policy Institute (Sept. 27, 2017), 

available at https://www.epi.org/files/pdf/135056.pdf.
16. Id.
17. Id.
18. Id.
19. Alexander Colvin, An Empirical Study of Employment Arbitration: Case Outcomes and Processes (2011), 

available at https://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1586&context=articles.
20. Id.
21. Id.
22. Id.
23. Id.
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POINT/COUNTERPOINT

In Epic Systems Corp v. Lewis1 and Morris v. Murphy 
Oil2 ( Epic Systems), the United States Supreme 
Court answered the question of whether employees 

and employers should be allowed to agree that any 
disputes between them be resolved through arbitration 
or, instead, employees should be permitted to bring 
their claims in class or collective actions no matter what 
they agreed to with their employers. In resolving this 
issue, the Court acknowledged that while there may be 
policy questions surrounding it, the law is clear. The 
Court ruled that through the Federal Arbitration Act 
(FAA), Congress has instructed federal courts to enforce 
arbitration agreements according to their terms.3

In its ruling, the Court analyzed the FAA’s savings 
clause4 and Section 7 of the National Labor Relations 
Act (NLRA)5 and clarified any uncertainty that may 
have existed regarding arbitration provisions and agree-
ments to arbitrate when those statutory provisions are 
implicated. The majority opinion provides a thorough, 
well-reasoned analysis that observes the FAA “rigorous-
ly” requires the courts “to enforce arbitration agreements 
according to their terms.”6 The Court notes that these 
emphatic directions would seem to resolve any dispute 
regarding the enforceability of the arbitration agreement 
in question. 

In Epic Systems, the parties contracted to arbitrate 
and agreed on rules that would govern the arbitration. 
The Court outlines and then addresses the arguments 
presented against enforcement of the FAA and why they 
do not support the challenge made to arbitration agree-
ments. The arguments of the parties, and ultimately the 
Court’s analysis, focus on the FAA’s savings clause and 
Section 7 of the NLRA. The Epic Systems Court held the 
savings clause does not preclude enforcing arbitration 
agreements that waive collective action procedures; the 

National Labor Relations Act’s guarantee of workers’ 
rights to engage in collective activities under Section 
7 does not in any way displace the Federal Arbitration 
Act; and Chevron deference (the deference a court owes 
to an administrative agency’s interpretation of the law) 
was inappropriate when interpreting federal statutes as 
to class action waivers.7

The dissent’s opinion relies heavily on policy justi-
fications in lieu of legal ones. It argues that the Court 
should read a class and collective right into the NLRA to 
resolve disputes because they spread the litigation costs 
more effectively and would promote the enforcement of 
wage and hour laws.8 Rejecting the dissent’s preference 
for class actions, the majority found the merits of class 
action or private arbitration better addressed by legisla-
tors than courts.9 In that regard, the majority noted that 
recently when a federal agency banned individualized 
arbitration agreements because it believed they caused 
under-enforcement of certain laws, Congress immedi-
ately repealed the rule. 

What does this decision mean for employers in New 
Jersey? The short answer is that it is not likely to have 
a huge impact. The decision confirms what has been 
the rule in New Jersey, that arbitration agreements 
are enforceable and, as such, does not represent a sea 
change in the law. Of interest is the fact that both the 
majority opinion and the dissent called for legisla-
tive action to address some of the policy issues that 
are implicated. Time will tell whether the Legislature 
chooses to act. 

New Jersey courts have applied Epic Systems only 
once since its recent publication, in an unpublished 
decision, Richardson v. Coverall N. Am., Inc.10 That case 
involved an application to stay a class action pending 
individual arbitrations arguably mandated by franchise 

Epic Systems Corp. v. Lewis: The Supreme Court 
Clarifies Any Uncertainty—the Federal Arbitration 
Act Requires the Courts to Enforce Agreements to 
Arbitrate
by Domenick Carmagnola
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agreements. Franchisors argued they were improperly 
classified as independent contractors and not employees, 
resulting in violations of the New Jersey Wage Payment 
Law. While the district court acknowledged that the 
Epic Systems holding was dispositive as to the plaintiffs’ 
argument that the arbitration agreement was unenforce-
able because it conflicted with the NLRA, the court did 
find credence in the plaintiffs’ other argument that the 
language of the arbitration provision did not provide 
“clear and unmistakable evidence” that the parties 
agreed to arbitrate arbitrability.11 The court reasoned, 
especially with unsophisticated parties, a mere reference 
to the American Arbitration Association rules was insuf-
ficient to provide clear and unmistakable evidence of an 
intention to arbitrate disputes. This ruling is consistent 
with a recent New Jersey Appellate Division decision, 
Flanzman v. Jenny Craig,12 where the court ruled that an 
arbitration provision was invalid when it did not identify 
what arbitration forum or process would be used. 

Freedom of Contract is Alive and Well in New 
Jersey

Despite the dissent’s apocalyptic warnings that Epic 
Systems represents a regression to the Lochner era and 
yellow dog contracts, nothing in the Epic Systems deci-
sion precludes raising standard contract defenses such 
as unconscionability or duress. Nor are employers 
and employees precluded from agreeing to allow class 
actions in certain situations. Employees may use their 
power to collectively bargain, given to them by the 
NLRA, to secure the right to collective action for them-
selves. In other words, this is not a seismic shift, Section 
7 rights are not being tossed aside to be lost forever and 
things have not changed in any significant manner. 

The Appellate Division’s holding in Jenny Craig bears 
on the issue of enforceability of arbitration provisions 
and demonstrates that this area of law remains relatively 
the same despite the Supreme Court’s recent pronounce-
ment. Although arbitration is favored by both the FAA 
and the New Jersey Arbitration Act, the FAA allows 
arbitration agreements to be invalidated pursuant to 
standard contract defenses, which is what occurred in 
Jenny Craig. Courts recognize that an arbitration clause 
is a waiver of the ability to use a judicial forum and/or 
to have a jury trial. Jenny Craig held that the law requires 
the parties understand clearly what process they will 
receive in its place. 

While no “talismanic words” are required to ensure 
an arbitration clause is enforceable, it should contain 
an explanation of the process or reference to an arbitral 
institution so that the parties understand the ramifica-
tions of the agreement. (Such arbitral institutions 
include the American Arbitration Association or JAMS.) 
Each institution has its own set of rules and approach 
to arbitration, which informs the parties of the process 
they will receive in lieu of a judicial forum. In addition, 
the contract should contain language outlining the 
procedures and rules that will be used in the arbitra-
tion in the event the agreed upon institution no longer 
exists when the arbitration is needed, so the court is not 
required to substitute its selection for that of the parties. 
Finally, the arbitration provision should specify which 
law will apply. 

The Epic Systems and Jenny Craig decisions confirm 
that arbitration agreements and jury trial waivers are 
enforceable and outline the best practices for New 
Jersey employers wishing to include such provisions in 
their agreements. The provisions should contain clear 
and unmistakable language that reflects the parties’ 
acknowledgement that in choosing to arbitrate disputes, 
employees are forgoing collective action in favor of well-
defined rules and rights under whatever arbitration 
framework is agreed to or selected.

Employers Beware to Uphold Obligations 
Under the Arbitration Agreement

In New York, courts have referenced Epic Systems 
in four unpublished decisions, one of which will be 
discussed here. In Gomez v. MLB Enterprises, Corp.,13 
waitresses for a gentleman’s club sued their former 
employer for improperly garnishing their tips in viola-
tion of the Fair Labor Standards Act and New York 
Labor Law. The employees had signed a contract 
containing the following arbitration provision:

The parties hereto agree that any controver-
sy, dispute or claim arising out of Employee’s 
employment at the Company or its affiliates, 
whether contractual, in tort, or based upon 
statute shall be exclusively decided by binding 
arbitration held pursuant to the Federal Arbi-
tration Act A[ct] (“FAA”) before the American 
Arbitration [Association] (“AAA”) in New York 
County and shall be administered by a neutral 
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arbitrator agreed upon by the parties pursuant of the AAA’s rules and that the arbitrator shall be 
permitted to award any relief available in a court of law....

.... THE UNDERSIGNED EMPLOYEE UNDERSTANDS AND ACKNOWLEDGES THAT BY 
SIGNING THIS AGREEMENT THE UNDERSIGNED EMPLOYEE SPECIFICALLY WAIVES 
ANY RIGHT TO PARTICIPATE IN ANY CLASS ACTION OR COLLECTIVE ACTION CREAT-
ED BY ANY COURT, ARBITRATOR OR OTHER TRIBUNAL IN ANY PROCEEDING....14

The provision also required that the employer pay the arbitration fees, which it failed to do when the 
matter was instituted.

Referencing Epic Systems’ holding that class and collective action waivers of work-related claims are 
generally enforceable, the court nevertheless found that the employer had breached the agreement when 
the action was before the arbitral body, by failing to pay the requisite fees.15 Therefore, the court held that 
the plaintiffs should not be barred from pursuing their claims in court, as concluding otherwise would 
unfairly leave the plaintiffs without a remedy. 

The Gomez decision makes clear that employers must uphold their obligations under the arbitration 
agreement or find themselves in court despite the existence of an otherwise enforceable provision. Had 
the employer not breached the agreement, the plaintiffs likely would have been required to pursue their 
claims individually in arbitration, pursuant to their agreement. 

In the end, Epic Systems does not change the existing landscape surrounding arbitration agreements 
and, instead, provides an analysis of unsuccessful arguments and challenges to the FAA and the clear 
dictates of that law and Congress’s intent under it. 

Domenick Carmagnola is a founding member of Carmagnola & Ritardi, LLC, a management-side labor and 
employment boutique law firm located in Morristown. He is currently second vice president of the New Jersey 
State Bar Association and a former chair of the NJSBA Labor and Employment Law Section. The author thanks 
Stacy Landau, an associate at the firm, for her assistance with this article.
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POINT/COUNTERPOINT

Employment Arbitration After Epic Systems:  
An Arbitrator’s Viewpoint
by Dean L. Burrell

By this time, readers have reviewed the arguments, 
pro and con, regarding the decision in Epic 
Systems Corp. v. Lewis,1 where the Supreme 

Court upheld the validity of class-action waivers in the 
employment context. Following are views on the effect of 
this case on arbitration in general and, more specifically, 
the role of an arbitrator.

Post-Epic Systems, there will now be multiple cases 
arising from the same or similar set of facts with multiple 
plaintiffs, counsel and arbitrators. Of course, in arbitra-
tion there is no stare decisis, no issue preclusion, no res 
judicata; arbitrators may or may not take notice of other 
cases and other decisions. Plaintiffs’ attorneys take 
the view be careful what one asks for, one just might 
get it, (i.e., that corporate official will now be called to 
testify on the same set of facts ad nauseam). Since some 
plaintiffs may be more sympathetic than others, plain-
tiffs’ counsel will be jockeying to get them before the 
arbitrator(s) first, and employers will be endeavoring to 
delay. Plaintiffs’ firms may need deep pockets to fund 
a series of cases with costs multiplied for court fees, 
deposition costs such as transcripts, which may lead to 
potential consolidations of such firms or closer coordina-
tion between firms. Since there will be multiple arbitra-
tors, different outcomes are inevitable regarding clause 
construction, questions of contract interpretation, find-
ings of fact and questions of law. Employers who wish to 
settle a series of claims arising from the same facts may 
find there is no class with whom to settle, and having 
multiple plaintiffs represented by multiple lawyers will 
make such an endeavor increasingly difficult.

Employee advocates will seek state statutes limiting 
employment arbitration, such as the Kentucky statute 
recently upheld by its supreme court,2 though such a 
state law may be preempted by the Federal Arbitration 
Act (FAA). Employer advocates are already seeking 
to expand the reach of Epic Systems to independent 
contractors, with oral argument recently held in New 
Prime, Inc. v. Oliveira,3 before the United States Supreme 

Court on the issue of whether the FAA applies to owner-
operators in the transportation industry. The Court also 
just heard argument in Lamps Plus, Inc. v. Varela,4 which 
seeks a decision as to the proper standard to be applied 
in determining whether the parties agreed to arbitration 
of class actions. 

Other questions include whether: 1) Epic Systems will 
reduce or increase the amount of arbitration or overall 
litigation costs; 2) some types of causes of action will see 
an increase or decrease (such as claims under the New 
Jersey Law Against Discrimination or the Fair Labor 
Standards Act); 3) costs will increase or decrease for 
each side, and 4) the amount of awards will increase, 
decrease or remain the same. The ultimate question is 
whether both sides will agree over time that individual 
arbitrations have become so burdensome that there is 
value after all in consolidating matters for reasons of 
efficiency, leading to an increasing trend in the use of 
special masters or American Arbitration Association 
(AAA) Supplementary Rules for Class Arbitrations. Most 
importantly for arbitrators will be the impact of Epic 
Systems on the overall number of arbitrations.

Post-Epic Systems, plaintiffs will continue seeking to 
negate the arbitration clause as a gateway or threshold 
matter. In Gaffers v. Kelly Services, Inc.,5 the Sixth Circuit 
rejected a plaintiff ’s attempt to evade Epic Systems by 
relying upon the Fair Labor Standards Act (FLSA) rather 
than the National Labor Relations Act (NLRA) for a 
generalized opposition to arbitration without more. In 
Franks v. NLRB,6 the 11th Circuit recently declined to 
enforce a §8(a)(1) determination of the National Labor 
Relations Board (NLRB), despite agreeing factually that 
a high-level manager did question the charging party 
about his attempts to persuade co-workers to join a 
class action lawsuit. The court found that since the 
NLRB framed the issue as whether the conduct violated 
Section 7 of the NLRA, specifically the protected 
concerted act of bringing a collective lawsuit, post-Epic 
Systems this was not a legally protected right.
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Plaintiffs have experienced some limited success 
post-Epic Systems. For example, in Gomez v. MLB Enter-
prises Corp.,7 the Southern District of New York declined 
to enforce the arbitration agreement where AAA had 
dismissed several related cases after the employer (a 
‘gentlemen’s club’) failed to pay AAA fees. In Huckaba v. 
Ref-Chem, L.P.,8 the Fifth Circuit rejected an arbitration 
agreement where the employee but not the employer 
signed the agreement. In Weckesser v. Knight Enterprises 
S.E., LLC,9 the Fourth Circuit deemed fatal to an arbitra-
tion agreement the failure of an employer to name the 
correct entity (subsidiary) by whom the employee was 
employed, instead listing the parent company. Plaintiffs’ 
counsel will continue to raise issues such as whether the 
employee was sufficiently on notice of the existence of 
the arbitration agreement itself, or whether the agree-
ment is unconscionable, such as required filing fees by 
the employee.10

Epic Systems did not address whether the court or 
the arbitrator considers those challenges to the arbitra-
tion agreement and the class action waiver. In the 
unionized grievance setting, where Epic Systems does 
not apply, the parties often leave the determination of 
challenges to arbitrability, including the obligation to 
arbitrate, to the arbitrator by inserting language in the 
collective bargaining agreement granting the arbitrator 
the power to determine arbitrability. In the absence of 
an applicable collective bargaining agreement provision 
post-Steelworkers Trilogy,11 courts divide such questions 
into substantive and procedural arbitrability. While 
substantive arbitrability considers whether the subject 
matter of the dispute is arbitrable, the arbitrator decides 
all procedural questions, including whether a grievance 
was timely filed pursuant to the collective bargaining 
agreement, and resolves all questions of fact. 

This same issue has arisen in the employment law 
context both pre- and post-Epic Systems. Those cases 
divide similarly along substantive and procedural arbi-
trability with some exceptions. Thus, in the post-Epic 
Systems decision in Brumfield v. Kindred Health Care, 
Inc.,12 the court deferred to the ‘delegation’ clause, 
reserving to the arbitrator the authority to determine 
the applicability of the arbitration agreement, in this 
instance whether it bound an employee alleging FLSA 
violations where the employee did not sign an agree-
ment received via email informing her the agreement 
would become effective with continued employment 

after 30 days. Such delegation clauses may appear in 
the employment arbitration agreement itself or become 
effective where the arbitration agreement adopts rules 
of the AAA or JAMS, both of which contain delegation 
clauses as part of their standard rules.13

Conversely in Herrington v. Waterstone Mortgage 
Corp.,14 despite an arbitration clause that expressly 
incorporated AAA rules clause, the Seventh Circuit ruled 
that threshold questions of arbitrability, including class 
action waivers, are a gateway issue decided by the court. 
In Wiatrek v. Flowers Foods, Inc.,15 and Judd v. Keypoint 
Government Solutions,Inc.16 the courts deferred to the 
delegation clause referring such question to the arbitra-
tor. Interestingly the 10th Circuit recently declined to 
overrule an arbitrator’s ruling post-Epic Systems, finding 
an arbitration agreement permitted class-wide arbitration 
in reliance upon the AAA delegation clause.17 

The New Jersey Supreme Court considered but 
rejected a delegation clause in Morgan v. Sanford Brown 
Institute,18 finding it did not clearly delegate arbitrability 
and did not clearly constitute notice of the waiver of the 
right to seek judicial relief.19

Should the arbitration agreement be upheld, in the 
absence of delegation language, the courts will decide 
the validity of the class action waiver. With a delega-
tion clause, the courts may relinquish that question to 
arbitration but certainly courts have not hesitated to step 
in. Regardless, a post-Epic claim that only challenges 
the existence of a class action waiver as a matter of law 
without considering the language itself would now 
fail. However, while a well-drafted class action waiver 
would be generally deemed effective, plaintiffs’ counsel 
may also attempt to raise challenges to the class action 
waiver pre-arbitration before a court despite the pres-
ence of a delegation clause and the principle of substan-
tive arbitrability. As with the validity of the underlying 
arbitration agreement, plaintiffs may claim the class 
action waiver itself was insufficiently distinct to put the 
plaintiff on notice of its existence, such as whether it 
should have been in bold letters or separated from the 
remainder of the arbitration agreement or handbook.19

Epic Systems has raised any number of interest-
ing issues. Only time will tell its full implications and 
trends. 

Dean Burrell is an attorney and a labor, employment and 
benefits arbitrator and mediator based in Morristown.
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Whether the issue is partisan gerrymandering, 
racial gerrymandering, voter ID laws or 
other laws affecting the exercise of the right 

to vote, advocates of fair elections and less restricted 
voting have had difficulty chalking up victories before 
the United States Supreme Court. Two recent decisions 
by the Court reflect that trend. In Gill v. Whitford,1 the 
Court reversed and remanded the matter for re-trial, 
concluding that the plaintiffs in a long-awaited partisan 
gerrymander case lacked standing.2 In Husted, Ohio 
Secretary of State v. A. Philip Randolph Institute,3 the Court 
held that Ohio’s unusual statutory process for removing 
voters from the registration rolls on change-of-residence 
grounds does not violate either the failure to vote clause 
of the National Voter Registration Act or any other 
provision of that act.4

Gill v. Whitford
Although dismissals on standing grounds ordinarily 

attract little attention, the Gill case was closely watched 
by followers of the Court’s complex partisan gerryman-
dering jurisprudence. Election law experts, as well as 
newspaper writers and media commentators, have long 
understood that the practice of partisan gerrymander-
ing is one that undermines the ability of Congress to 
function effectively. The reason is straightforward: 
Whether produced by a Democratic or Republican state 
legislature, a highly partisan redistricting map inevitably 
produces safe seats for congressional—or for that matter 
legislative—candidates from the party responsible for 
drawing the map. Accordingly, a highly partisan gerry-
mander of congressional seats in a Republican state 
routinely results in non-competitive general elections for 
Republican congressional candidates in that state. The 
same is true for Democratic candidates in a gerrymander 
orchestrated by that party. 

When congressional elections are non-competitive, 
general election candidates of the prevailing party 
understand they run little risk of losing in the general 

election, and so their focus is on making certain they 
prevail in the primary. That focus typically induces 
candidates whose general election results are preor-
dained by a partisan gerrymander to frame themselves 
as deeply conservative, if they are Republicans, or 
reliably liberal, if they are Democrats. Those positions 
provide protection against primary opponents that 
otherwise would try to run to the right of incumbent 
Republicans or to the left of incumbent Democrats. 

Regrettably, the effect is that both Democrats and 
Republicans who win election to Congress often reflect 
the views of the more extreme wings of their parties, 
resulting in a highly polarized Congress of the sort that 
has dominated the political process for several decades. 
That polarization has prompted many public interest 
groups to litigate partisan gerrymander cases in order 
to persuade the Supreme Court to establish a standard 
that would invalidate extreme partisan gerrymanders 
as violative of the equal protection clause of the United 
States Constitution. Regrettably, the Court’s jurispru-
dence has not yet arrived at such a standard. 

In Davis v. Bandemer,5 an early gerrymandering case 
involving the Indiana State Legislature, the Court, by 
a narrow margin, held that although partisan gerry-
manders are justiciable, plaintiffs seeking to invalidate 
a partisan gerrymander must prove more than that the 
gerrymander distorted the results of a single election, 
but rather that “unconstitutional discrimination occurs 
only when the electoral system is arranged in a manner 
that will consistently degrade a voter’s or a group of 
voters’ influence on the political process as a whole.”6 
That standard, articulated by Justice Byron White in 
his plurality opinion for the Court, has been difficult, if 
not impossible to meet, with the result that virtually no 
challenges to partisan gerrymanders have been held to 
satisfy the rigid standard adopted in Bandemer. 

The more conservative members of the Supreme 
Court consistently have taken the position that partisan 
gerrymanders are non-justiciable, either because the 

Voting Rights and the Supreme Court:  
An Uphill Battle
by Gary S. Stein
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Constitution arguably authorizes Congress to inter-
vene in the event a redistricting map is too extreme or 
because no satisfactory standard has been developed to 
determine when a gerrymander is too partisan to with-
stand scrutiny. In the Court’s last attempt to address 
the issue, Vieth v. Jubelirer,7 four members of the Court 
( Justices Antonin Scalia, Sandra Day O’Connor, Clar-
ence Thomas and Chief Justice William Rehnquist) 
would have held that the plaintiff ’s challenge to the 
partisan congressional gerrymander of Pennsylvania’s 
congressional districts by the Republican Party was 
non-justiciable because no reliable standard existed to 
determine its validity or invalidity.8 Four members of 
the Court would have invalidated the map as a partisan 
gerrymander, but based on different rationales.9 Justice 
Anthony Kennedy, who voted to affirm the dismissal of 
the gerrymandering challenge, expressed the view that, 
although neither he nor the Court had found a reliable 
standard for evaluating the constitutionality of partisan 
gerrymanders, he did not believe that challenges to such 
gerrymanders were non-justiciable. Rather, he believed 
that a standard would be developed and adopted by 
the Court at some time in the future.10 The late Justice 
Scalia sharply criticized Justice Kennedy’s analysis, 
opining that it was an impossible and unacceptable legal 
position.11 According to Justice Scalia, Justice Kennedy 
could not properly vote to affirm the dismissal of the 
plaintiff ’s complaint unless he believed the issue was 
non-justiciable or, on the other hand, knew the standard 
that should be applied in evaluating plaintiff ’s proofs 
and finding them wanting.12 Justice Scalia’s sharp criti-
cism of Justice Kennedy’s somewhat indecisive position 
on partisan gerrymanders is one reason why Gill v. Whit-
ford was watched with hopeful anticipation by advocates 
for limitations on partisan gerrymanders. 

The relevance of Gill v. Whitford to Justice Kennedy’s 
somewhat ambivalent position in Vieth is that the plain-
tiffs in the federal district court proceeding, Whitford v. 
Nichol,13 who sued to challenge a Wisconsin legislative 
redistricting map known as Act 43, relied on a new 
standard for measuring partisan gerrymandering, which 
they characterized as the “Efficiency Gap.”14 Undoubt-
edly, plaintiffs in the Whitford case hoped that the “Effi-
ciency Gap” standard might satisfy Justice Kennedy’s 
belief that a reliable standard for evaluating partisan 
gerrymanders eventually would be adopted. 

The district court in the Whitford case, relying on 

the plaintiff ’s complaint, described the efficiency gap as 
follows: 

[t]he efficiency gap captures in a single 
number all of a district plan’s cracking and 
packing—the two fundamental ways in which 
partisan gerrymanders are constructed. Crack-
ing means dividing a party’s supporters among 
multiple districts so that they fall short of a 
majority in each one. Packing means concen-
trating one party’s backers in a few districts 
that they win by overwhelming margins. Both 
cracking and packing result in “wasted” votes: 
votes cast either for a losing candidate (in the 
case of cracking) or for a winning candidate but 
in excess of what he or she needed to prevail (in 
the case of packing). The efficiency gap is the 
difference between the parties’ respective wasted 
votes in an election, divided by the total number 
of votes cast.15

The Court also used an example provided by the 
plaintiffs to demonstrate how the efficiency gap is calcu-
lated: 

Suppose, for example, that there are five 
districts in a plan with 100 voters each. Suppose 
also that Party A wins three of the districts by a 
margin of 60 votes to 40, and that Party B wins 
two of them by a margin of 80 votes to 20. Then 
Party A wastes 10 votes in each of the three 
districts it wins and 20 votes in each of the two 
districts it loses, adding up to 70 wasted votes. 
Likewise, Party B wastes 30 votes in each of the 
two districts it wins and 40 votes in each of the 
three districts it loses, adding up to 180 wasted 
votes. The difference between the parties’ 
respective wasted votes is 110, which, when 
divided by 500 total votes, yields an efficiency 
gap of 22% in favor of Party A.16

The district court’s opinion in Whitford also noted 
that a comparison of state legislative redistricting plans 
from 1972 to 2014 revealed the median efficiency gap 
was close to zero, suggesting that neither party enjoyed 
an overall advantage in state legislative redistricting 
during that period.17
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The Court noted that in the 2010 redistricting cycle, 
the efficiency gap had increased sharply to over six 
percent for state legislative plans. The Court observed that 
a seven percent efficiency gap was at the high end of the 
overall distribution of statehouse redistricting plans in 
the modern era, and that plans with an efficiency gap of 
that size are likely to be unusually durable for the favored 
party.18 The Court noted that in the 2012 legislative 
election, the current plan under review produced a pro-
Republican efficiency gap of 13 percent, observing that in 
that election there were eight districts that Democrats won 
with over 80 percent of the vote, but no districts in which 
Republicans won by such a large margin.19

Based on its conclusion that the Wisconsin Redis-
tricting Plan had been adopted with a discrimina-
tory intent, and that it clearly had had a discrimina-
tory effect, the Court denied the defendant’s motion to 
dismiss and allowed the case to go to trial.20

Following the trial, the district court, relying in 
part on the efficiency gap standard, concluded that the 
Wisconsin Redistricting Plan, Act 43, was an unconsti-
tutional partisan gerrymander.21 Regarding standing, 
the Court held that the plaintiffs satisfied the standing 
requirement because they had suffered a particularized 
injury to their equal protection rights.22

The United States Supreme Court reversed and 
remanded in an opinion joined by all of the justices, 
except Justices Thomas and Neil Gorsuch who would 
have dismissed the complaint without a remand for 
retrial.23 In an opinion by Chief Justice John Roberts, the 
Supreme Court never addressed whether the efficiency 
gap was an appropriate standard for determining the 
constitutionality of partisan gerrymanders. Instead, 
Chief Justice Roberts concluded that the plaintiffs failed 
to prove standing because the only witness that testified 
about the impact of the gerrymander on his district, 
Professor William Whitford, acknowledged that Act 43 
had not affected the weight of his vote. The “packing 
and cracking” that was characteristic of Act 43 had not 
affected the overwhelming Democratic majority in the 
district in which Professor Whitford resided. Accord-
ingly, his testimony emphasized the statewide impact of 
Act 43 and his goal of achieving a Democratic majority 
in the Legislature.24

Focusing on the requirements of standing, Chief 
Justice Roberts observed that to demonstrate standing 
a plaintiff must prove that he or she has suffered the 

“invasion of a legally protected interest” that is “concrete 
and particularized,” (i.e., one that “affects the plaintiff 
in a personal and individual way).”25 To satisfy that 
requirement, the chief justice noted that plaintiffs had 
claimed a constitutional right not to be placed in legisla-
tive districts deliberately designed to “waste their votes 
in elections where their chosen candidates will win in 
landslides (packing) or are destined to lose by closer 
margins (cracking).”26 However, the Court noted that 
a plaintiff who complains of gerrymandering, but who 
does not live in a gerrymandered district, “asserts only 
a generalized grievance against governmental conduct 
of which he or she does not approve.”27 Because none of 
the plaintiffs testified that his or her district had been 
cracked or packed to their detriment, the Court held 
that the plaintiffs had not demonstrated an injury suffi-
cient to satisfy the standing requirement. However, the 
Court did not dismiss the plaintiffs’ complaint, noting 
that the case 

concerns an unsettled kind of claim this 
Court has not agreed upon, the contours and 
justiciability of which are unresolved. Under 
the circumstances, and in light of the Plaintiffs’ 
allegations that Donohue, Johnson, Mitchell and 
Wallace live in districts where Democrats like 
them have been packed or cracked, we decline 
to direct dismissal.28

Accordingly, the Court remanded the case to 
the district court to give the plaintiffs an opportu-
nity to prove “concrete and particularized injuries” with 
evidence “that would tend to demonstrate a burden on 
their individual votes.”29

As a result of the remand, there is a likelihood Gill v.  
Whitford will return to the Court and afford it another 
opportunity — but without Justice Kennedy — to deter-
mine whether the efficiency gap provides a standard that 
can contribute to the Court’s ability to decide partisan 
gerrymandering claims on the merits. On that issue, Gill 
v. Whitford appears to be neutral, but there is scant cause 
for optimism. 

Husted, Ohio Secretary of State v. A. Philip 
Randolph Institute, et al.

The Husted case concerns whether the procedures 
statutorily authorized and used by the state of Ohio to 

18New Jersey State Bar Association New Jersey Labor & Employment Law 18
Go to 

Index



identify and remove from the state’s voting lists voters 
who no longer reside in the district where they are regis-
tered violates the failure to vote clause of the National 
Voters Registration Act (NVRA).30 That clause provides:

(b) Confirmation of Voter Registration 
Any State program or activity to protect the 

integrity of electoral process by ensuring the 
maintenance of an accurate and current voter 
registration roll for elections for federal office 
— 

…
(2) shall not result in the removal of the 

name of any person from the official list of 
voters registered to vote in an election for 
Federal office by reason of the person’s failure 
to vote.31

The failure to vote clause was supplemented by 
a provision added by the Help America Vote Act of 
2002 (HAVA), which attempted to clarify the failure to 
vote clause by emphasizing that it does not categori-
cally preclude the use of non-voting as part of a test for 
removal. Sec. 303(a)(4) A of HAVA provides, in part, that:

registrants who have not responded to a 
notice and who have not voted in 2 consecu-
tive general elections for Federal office shall 
be removed from the official list of registered 
voters, except that no registrant may be 
removed solely by reason of a failure to vote.32

By a 5-4 vote, the United States Supreme Court, 
reversing the Sixth Circuit, held that Ohio’s voter 
removal procedure did not violate federal law.33 Justice 
Samuel Alito’s opinion for the Court was joined by Chief 
Justice Roberts and Justices Kennedy, Thomas and 
Gorsuch. Justice Stephen Breyer filed a dissenting opin-
ion in which Justices Ruth Bader Ginsburg, Sonia Soto-
mayor and Elena Kagan joined, and Justice Sotomayor 
also filed a dissent.34

In concluding that Ohio’s procedure for removing 
voters from its rolls did not violate the NVRA, the Court 
upheld an Ohio process that relied almost—but not 
quite—exclusively on the failure to vote, a process that 
appears to eviscerate the clear purpose of the “Failure to 
Vote” clause.35

The NVRA authorizes removal of a voter from the 
rolls only because of death or a change in the regis-
trant’s address.36 The NVRA further provides, in Section 
20507(d)(1), that a state may not remove a registered 
voter’s name from the rolls on the ground that his or her 
residence has changed unless 

either (A) the registrant provides written 
confirmation that he or she has moved or (B) the 
registrant fails to return a pre-addressed, post-
age prepaid “return card” containing statutory 
prescribed content informing the registrant that, 
to stay on the rolls, the registrant either must 
return the card or vote during the period cover-
ing the next two federal elections.37

But there is a concealed trap for voters imbedded 
in the NVRA. It expressly requires that the registrar of 
voting must send a return card to a voter if the registrar 
received notice from the postal service that the regis-
trant has moved to a new address outside of the voting 
registrar’s district.38 But the NVRA does not prohibit the 
sending of a return card to a registered voter for other 
reasons. As Justice Alito explained, Ohio and four 
other states—Georgia, Oklahoma, Pennsylvania and 
Wisconsin—also authorize the sending of a return card 
to voters who have not voted for some period of time—
pursuant to Ohio’s statute, for the past two years.39

To recap, the NVRA specifically authorizes removal 
of voters from the rolls only because of death or a 
change in the registrant’s residence.40 The act’s removal 
mechanism is triggered by a registrant’s confirmation 
that he or she has moved. It also may be triggered by 
a registrant’s failure to return a preaddressed, post-
age prepaid return card, and failure to vote during the 
period covered by the next two federal elections follow-
ing mailing of the return card.41 But in Ohio, return 
cards also are required to be sent to registrants who 
have failed to vote during the prior two years, a proce-
dure Justice Breyer, in dissenting, criticized as a process 
under which “a person’s failure to vote is the sole basis 
on which the State identifies a registrant as a person 
whose address may have changed….”42

Justice Alito’s majority opinion acknowledges that 
Ohio’s statutory determination that failure to vote for 
two years is indicative that a resident may have moved 
might have “overestimated the correlation between 
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nonvoting and moving….”43 The majority avoids that 
issue by emphasizing that “[w]e have no authority to…
decide whether Ohio’s Supplemental Process is the ideal 
method for keeping its voting rolls up to date.”44

The majority bases its reversal on a literal reading of 
the language in HAVA that states that “no registrant may 
be removed solely by reason of a failure to vote.” (empha-
sis added).45 The majority points to the fact that Ohio’s 
procedure relies on both the failure to vote and the fail-
ure to send back the return card as the basis for removal 
from the rolls, even though in Ohio the return card is 
sent out solely because of the registrant’s failure to vote 
for the prior two years. Therefore, under Ohio’s question-
able process, a registrant’s failure to vote does double 
duty. Failure to vote for two years is used by Ohio as a 
proxy for concluding that a registrant may have moved, 
and under Ohio law triggers the mailing of a return card. 
Then, if the registrant fails to respond to the notice sent 
with the return card, and again fails to vote during the 
period covered by the next two federal elections, Ohio 
may remove the registrant from the rolls.46

Dissenting, Justice Breyer noted that although 59 
percent of Ohio’s registered voters failed to vote in 2014, 
on average only four percent of all Americans move 
outside their county each year. Nevertheless, in 2012 
Ohio sent 1.5 million registered voters a return card 
and notice, on the assumption they might have moved. 

Justice Breyer observed that although about 235,000 
registrants sent back return cards stating they had not 
moved, over one million registrants did not send back 
the return cards.47

Regarding the statistics, Justice Breyer observed:

[ ] I think it is fair to assume (because of 
the human tendency not to send back cards 
received in the mail, confirmed strongly by the 
actual numbers in this record), the following: 
In respect to change of residence, the failure of 
more than 1 million Ohio voters to respond to 
forwardable notices (the vast majority of those 
sent) shows nothing at all that is statutorily 
significant.48

Regrettably, the Court’s decision to uphold Ohio’s 
highly questionable voter removal process reveals no 
concern about the consequences for disenfranchised 
Ohio voters, the ultimate victims of the Court’s apparent 
disregard of the NVRA’s clear rejection of a state’s almost 
exclusive  reliance on the failure to vote as the basis for 
disenfranchising registered voters. 

Gary S. Stein is a retired associate justice of the New Jersey 
Supreme Court and counsel to Pashman Stein Walder 
Hayden in Hackensack, where he focuses on arbitrations, 
mediations and assisting other law firms in appellate matters. 

Endnotes
1. 138 S. Ct. 1916 (2018).
2. Id. at 1934.
3. 138 S. Ct. 1833.
4. Id. at 1846, 1848.
5. 478 U.S. 109 (1986). 
6. 478 U.S. at 132.
7. 541 U.S. 267 (2004).
8. Id. at 305-06.
9. Id. at 317-41, 343-55, 355-68.
10. Id. at 306-17.
11. Id. at 301-305.
12. 541 U.S. at 301-05.
13. 151 F. Supp. 3d 918 (W.D. Wisc. 2015). 
14. Id. at 920-21.
15.  Id. at 928.

20New Jersey State Bar Association New Jersey Labor & Employment Law 20
Go to 

Index



16. Id. at 928-29.
17. Id. at 922.
18. Id.
19. Id. at 922-23.
20. Id. at 928-31.
21. Whitford v. Gill, 218 F. Supp. 3d 837, 903-12 (2016). 
22. Id. at 837, 927-30.
23. Whitford, 138 S. Ct. at 1932, 1941.
24. Id. at 1932.
25. Id. at 1929.
26. Id. at 1929-30.
27. Id. at 1930 (quotingU.S. v. Hayes, 515 U.S. 737, 745 (1995)).
28. Id. at 1934.
29. Id. 
30. Husted, 138 S. Ct. at 1838; 52 U.S.C. §§20501, et seq.
31. Husted,138 S. Ct. at 1861-62 (quoting 42 U.S.C. 1973, et seq.).
32. Husted, 138 S. Ct. at 1862 (quoting 52 U.S.C. 2103(a)(4)(A)), 1835, 1840.
33. Husted, 138 S. Ct. at 1848. 
34. Id. at 1837.
35. Id. at 1842-43.
36. Id. at 1838 (quoting 52 U.S.C. 20507(a)(4)).
37. 52 U.S.C. 2057(d)(11).
38. 52 U.S.C. 2057(d)(2).
39. Husted, 138 S. Ct. at 1839 (citing Ohio Rev. Code Ann. §3503.21(B)(2); Ga. Code Ann. §21-2-234 (Supp. 2017); 

Okla. Admin. Code §230:15-11-19(a)(3) (2016); Pa. Stat. Ann., Tit. 25, §1901(b)(3) (Purdon 2007); Wis. Stat. 
Ann. §6.50 (1) (2017 West Cum. Supp.)).

40.  52 U.S.C. 20507(a)(3).
41. Gill, 138 S. Ct. at 1839.
42. Id. at 1840-41, 1853.
43. Id. at 1847.
44. Id. at 1848.
45. Id.at 1842-45.
46. Id. at 1845-46.
47. Id. at 1856. 
48. Id. at 1856-57.

21New Jersey State Bar Association New Jersey Labor & Employment Law 21
Go to 

Index



Trump v. Hawaii: When Overwhelming Direct 
Evidence of Discrimination and Pretext Cannot 
Survive Rational Basis Review
by Hop T. Wechsler

In a speech to law students at the University of 
Hawaii in Feb. 2014, then-United States Supreme 
Court Justice Antonin Scalia stated that the Court’s 

decision in Korematsu v. United States1 upholding a 1942 
order that forcibly relocated Japanese Americans living 
in ‘exclusion zones’ comprising parts of eight states to 
concentration camps, was wrong.2 He also stated that the 
Court’s error would likely be repeated in the future: “Inter 
armaenim silent leges…In times of war, the laws fall 
silent…It was wrong, but I would not be surprised to see 
it happen again…It’s no justification but it is the reality.”3

Justice Scalia’s words proved doubly prophetic. The 
Court’s recent decision in Trump v. Hawaii4 formally 
overruled Korematsu in the process of upholding Presi-
dential Proclamation No. 9645,5 a Sept. 2017 proclama-
tion by President Donald Trump that expanded a March 
2017 executive order by placing entry restrictions on 
nationals from eight countries, six of which are Muslim-
majority nations. Like the exclusion order in Korematsu, 
which according to both the plaintiff Fred Toyosaburo 
Korematsu and Justice Frank Murphy in his dissenting 
opinion, was the result of an “erroneous assumption of 
racial guilt,”6 the proclamation was challenged by vari-
ous plaintiffs—the state of Hawaii, the imam of a Hono-
lulu mosque whose Syrian mother-in-law was prevented 
from visiting him, two John Doe plaintiffs, and the 
Muslim Association of Hawaii—who claimed that the 
primary purpose of the proclamation was religious (i.e., 
anti-Muslim) animus and that the president’s stated 
concerns with deficient vetting procedures and national 
security were mere pretext.7

Direct Evidence of Discriminatory Animus
Where the exclusion order in Korematsu was fueled 

by the recommendations of a commanding general 
whose report referred to individuals of Japanese ances-
try as belonging to “an enemy race” and as constituting 

“over 112,000 potential enemies at large today,”8 and 
who subsequently testified before a House subcom-
mittee that “we must worry about the Japanese all the 
time until he is wiped off the map,”9 the direct evidence 
that discriminatory animus motivated the proclamation 
in Trump v. Hawaii was arguably even more persuasive. 
According to Justice Sonia Sotomayor in her dissenting 
opinion, evidence that the proclamation was motivated 
by anti-Muslim hostility included the following:
•	 As recently as May 2017, the president’s campaign 

website continued to carry his Dec. 7, 2015 statement 
“calling for a total and complete shutdown of Muslims 
entering the United States until our country’s 
representatives can figure out what is going on.”10

•	 On Dec. 8, 2015, Trump defended his proposed 
“Muslim ban” during a television interview by noting 
that President Roosevelt “did the same thing” by 
interning Japanese Americans during World War II.11

•	 In March 2016, Trump asserted that “Islam hates 
us.…[W]e can’t allow people coming into this country 
who have this hatred of the United States…[a]nd of 
people that are not Muslim” and that “[w]e’re having 
problems with the Muslims, we’re having problems 
with Muslims coming into the country.”12

•	 During his presidential campaign, Trump modified 
his proposal, characterizing it in June 2016 as a 
suspension of immigration from countries “where 
there’s a proven history of terrorism” in order to stop 
“importing radical Islamic terrorism to the West 
through a failed immigration system.”13 However, 
when asked in July 2016 whether he was “pull[ing] 
back from” his proposed Muslim ban, Trump 
responded, “I actually don’t think it’s a rollback. 
In fact, you could say it’s an expansion,” and then 
explained that he merely used different terminology 
because “[p]eople were so upset when I used the 
word Muslim.”14
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•	 On Jan. 27, 2017, one week after taking office, 
President Trump signed the first executive order,15 
entitled “Protecting the Nation From Foreign 
Terrorist Entry Into the United States.” As he signed 
the order, Trump stated, “We all know what that 
means.”16 Later that day, he explained to the media 
that the order was designed “to help” Christians 
in Syria, who would be given priority for entry as 
refugees, expressing that, in the past, “[i]f you were 
a Muslim you could come in, but if you were a 
Christian, it was almost impossible.”17

•	 One of the president’s key advisors candidly stated 
that when Trump “first announced [the order], he 
said, ‘Muslim ban.’ He called me up. He said, ‘Put a 
commission together. Show me the right way to do it 
legally.’”18

•	 After enforcement of the president’s first executive 
order was enjoined by a federal court in the Western 
District of Washington in Feb. 2017,19 the president 
issued a second executive order in March 2017, 
which a senior advisor claimed would address “very 
technical issues that were brought up by the court.”20 
The president later stated at a rally that the second 
order was merely a “watered down version of the first 
one…tailor[ed by] the lawyers,” that he would prefer 
“to go back to the first [order] and go all the way,” 
and that it was “very hard” for Muslims to assimilate 
into Western society.21

•	 The president criticized the Justice Department’s 
“watered down, politically correct version” of the 
“original Travel Ban” on Twitter in June 2017, 
concluding, “[T]he lawyers and the courts can call it 
whatever they want, but I am calling it what we need 
and what it is, a TRAVEL BAN!”22

Direct and Circumstantial Evidence of Pretext
When juxtaposed with these and other anti-Muslim 

statements from the president and his advisors, the 
government’s asserted justifications for the proclamation 
appear unconvincing. Citing investigative burdens on 
agencies and the need to diminish the risks associated 
with inadequate vetting of potentially dangerous indi-
viduals, the government argued that the proclamation 
placed entry restrictions on the nationals of certain 
high-risk countries that failed to provide a minimum 
“baseline” of reliable information for assessing whether 
nationals traveling from these countries presented a 
security threat.23 Yet, as Justice Sotomayor noted in her 

dissenting opinion, the proclamation permits certain 
nationals from these same countries to obtain nonim-
migrant visas, undermining the government’s claim that 
it lacks the capacity and/or sufficient information to vet 
these individuals adequately.24

In a separate dissenting opinion, Justice Stephen 
Breyer addressed the proclamation’s elaborate system of 
exemptions and waivers, which, according to the solici-
tor general, allowed individuals who “meet the criteria” 
to be excluded from the proclamation’s restrictions.25 
Although the government cited its waiver program as 
evidence that the proclamation was a “security-based” 
ban, as opposed to a “Muslim ban,” Justice Breyer chal-
lenged this claim, noting that the government had not 
issued guidance for consular officers as to how they are 
to exercise their discretion.26 He also noted that during 
the proclamation’s first month, out of 6,555 eligible 
applicants only two waivers were approved.27 Moreover, 
according to a sworn affidavit from a consular official in 
a separate case pending in the Eastern District of New 
York, consular officers do not, in fact, have the discre-
tion to grant waivers, and the entire waiver process is 
“merely ‘window dressing.’”28 Even the proclamation’s 
inclusion of two non-Muslim majority countries, North 
Korea and Venezuela, and its exclusion or removal of 
other Muslim-majority countries “reflect subtle efforts to 
start ‘talking territory instead of Muslim,’” according to 
Justice Sotomayor.29 The entry of North Korean nation-
als was already restricted under a prior sanctions order, 
while the proclamation’s application to Venezuelan 
nationals was limited to government officials and their 
family members.30

This considerable circumstantial evidence of pretext 
on the government’s part is dwarfed by direct evidence 
of pretext. Justice Sotomayor’s dissenting opinion cited 
the appointment of senior White House advisor Frank 
Wuco, who “publicly declared that it was a ‘great idea’ 
to ‘stop the visa application process into this country 
from Muslim nations in a blanket type of policy,’” to 
help enforce the travel bans and lead the multi-agency 
review process.31 The president’s tweets and rally state-
ments were far less equivocal in explaining how his 
advisors, lawyers, and other agency officials reworked 
an unconstitutional ‘Muslim ban’ into a constitutionally 
palatable proclamation to improve vetting procedures 
for foreign nationals. With the exception of a lone asser-
tion made during a Jan. 2017 ABC News interview that 
the first executive order was “not the Muslim ban,”32 the 
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president never disavowed his anti-Muslim rhetoric or 
attempted to minimize the predominance of Muslim-
majority countries among those whose nationals were 
covered by the proclamation, but rather doubled down 
in his expressions of animosity towards Muslims and 
Islam, demanding in a Sept. 2017 tweet that “[t]he travel 
ban into the United States should be far larger, tougher 
and more specific—but stupidly, that would not be politi-
cally correct!”33

A Legitimate Government Interest
Nonetheless, in a 5-4 majority opinion by Chief 

Justice John Roberts, the Court determined that the 
proclamation had a “legitimate grounding in national 
security concerns, quite apart from any religious 
hostility,” and was “expressly premised on legitimate 
purposes: preventing entry of nationals who cannot be 
adequately vetted and inducing other nations to improve 
their practices,”34 and that the government had set 
forth a sufficient justification to survive a rational basis 
standard of review.35 As Justice Sotomayor’s dissenting 
opinion observed,36 it is difficult to square the Court’s 
decision in this case with that of Masterpiece Cakeshop, 
Ltd. v. Colorado Civil Rights Commission,37 in which the 
majority considered “official expressions of hostility 
to religion in some of the commissioners’ comments…
that were not disavowed at the Commission or by the 
State at any point in the proceedings” to be “inconsistent 
with what the Free Exercise Clause requires.”38 Justice 
Anthony Kennedy’s majority opinion in Masterpiece 
Cakeshop was clear that “[t]he Free Exercise Clause 
bars even ‘subtle departures from neutrality’ on matters 
of religion,”39 unless, one is left to believe, the context 
is one of Islam and the nominal ‘War on Terror’ rather 
than one of Christianity and cake.

The Cancer of Discrimination
The relevance of Trump v. Hawaii to practitioners of 

employment law, who are often tasked with demonstrat-
ing whether evidence of the “cancer of discrimination”40 
was or was not present, is obvious. In contrast to the 
above examples, evidence of discriminatory animus in 
an employment context is more often circumstantial than 
direct. As the New Jersey Supreme Court has explained:

Employment di scr iminat ion cases…
suffer from the difficulty that inheres in all 
state-of-mind cases—the difficulty of proving 

discriminatory intent through direct evidence, 
which is often unavailable…There will seldom 
be “eyewitness” testimony as to the employer’s 
mental processes...Even an employer who 
knowingly discriminates on the basis of [an 
employee’s protected status] may leave no writ-
ten records revealing the forbidden motive and 
may communicate it orally to no one.41

Whether or not direct evidence of animus, particu-
larly as proof of pretext under a McDonnell Douglas42 
burden-shifting framework, is available and, if so, the 
quality of such evidence, can be determining factors for 
finding in favor of the plaintiff43 or the defendant.44

Extrapolated further, Trump v. Hawaii also reflects 
the increasingly daunting odds of success by discrimi-
nation plaintiffs in federal court.45 Recent studies have 
indicated that fewer than five percent of all discrimina-
tion plaintiffs achieve any form of litigated relief at the 
federal level,46 and that dismissals are more common 
in discrimination litigation than for any other type of 
federal litigant with the exception of prisoner plaintiffs.47

Abrogating Korematsu
Yet as Korematsu demonstrates, deference to purport-

ed national security concerns trumps (as it were) every-
thing else with respect to discriminatory animus, regard-
less of how much direct evidence is available. As Justice 
Hugo Black’s majority opinion in Korematsu outlined:

Our task would be simple, our duty clear, 
were this a case involving the imprisonment of 
a loyal citizen in a concentration camp because 
of racial prejudice…[but] Korematsu was not 
excluded from the Military Area because of 
hostility to him or his race. He was excluded 
because we are at war with the Japanese Empire, 
because the properly constituted military 
authorities feared an invasion of our West Coast 
and felt constrained to take proper security 
measures, because they decided that the mili-
tary urgency of the situation demanded that 
all citizens of Japanese ancestry be segregated from 
the West Coast temporarily, and finally, because 
Congress, reposing its confidence in this time of war 
in our military leaders—as inevitably it must—
determined that they should have the power to 
do just this.48
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Justice Felix Frankfurter’s concurring opinion went 
further in declaring that “the validity of action under the 
war power must be judged wholly in the context of war. 
That action is not to be stigmatized as lawless because 
like action in times of peace would be lawless.”49

Korematsu, treated as a bête noire among Supreme 
Court cases for decades, is at last no longer good law. 
Justice Roberts’s majority opinion in Trump v. Hawaii 
declared that “[t]he forcible relocation of U.S. citizens to 
concentration camps, solely and explicitly on the basis 
of race, is objectively unlawful and outside the scope of 
Presidential authority” and that, accordingly, “Korematsu 
was gravely wrong the day it was decided, has been 
overruled in the court of history, and—to be clear—‘has 
no place in law under the Constitution.’’50 Notwith-
standing the Court’s abrogation of Korematsu, Presiden-
tial Proclamation No. 9645, like Exclusion Order No. 
34, the “morally repugnant order”51 that preceded it, 
withstood the Court’s scrutiny despite direct evidence of 
discriminatory animus.

Justice Murphy’s dissenting opinion in Korematsu 
rejected wartime justifications for discriminatory treat-
ment based on “questionable racial and sociological 
grounds not ordinarily within the realm of expert 
military judgment, supplemented by certain semi-
military conclusions drawn from an unwarranted use 
of circumstantial evidence.”52 Trump v. Hawaii confirms 
Justice Scalia’s fears regarding the Court’s repeating its 
past errors—namely, that the Court’s abandonment of 
its civil rights and civil liberties jurisprudence when 
national security concerns are invoked despite direct 
evidence of both discriminatory animus and pretext 
was, and remains, without justification, but was, and 
remains, reality. 

Hop T. Wechsler is an associate at Selikoff & Cohen, P.A. in 
Mount Laurel, representing public sector workers and unions.
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Supreme Court Reaffirms Rejection of Sixth 
Circuit’s Use of ‘Employee-Friendly Inferences’ in 
Interpreting Collective Bargaining Agreements
by Joshua D. Allen

For the second time in just over three years, the 
Supreme Court has rejected the Sixth Circuit’s 
use of “employee-friendly” inferences to find 

vesting of retiree healthcare benefits pursuant to a 
collective bargaining agreement and reaffirmed its prior 
holding that a collective bargaining agreement should be 
interpreted under ordinary principles of contract law.1 
The Feb. 20, 2018, decision in CNH Industrial N.V. v. 
Reese largely rebukes the Sixth Circuit’s use of employee-
friendly Yard-Man inferences (named after the Sixth 
Circuit’s decision in International Union v. Yard-Man2), 
which allowed federal courts to look beyond the four 
corners of a collective bargaining agreement to conclude 
that certain retiree healthcare benefits vested for life.

The Supreme Court’s 2015 Decision
Reese is largely a reiteration of the Supreme Court’s 

decision in M&G Polymers USA, LLC v. Tackett.3 In 
Tackett, the collective bargaining agreement at issue 
stipulated that the employer would cover all or part of 
the cost of healthcare benefits for qualifying retirees.4 
It also contained a general durational clause—meaning 
the contract itself would expire at a set time.5 After the 
agreement expired and the employer began requiring 
retirees to contribute toward the costs of their healthcare 
benefits, the retirees sued.6 Ultimately, the Sixth Circuit 
found the collective bargaining agreement was ambigu-
ous and concluded qualifying retirees were vested with 
lifetime contribution-free healthcare benefits by relying 
on Yard-Man interferences.7

The Supreme Court, however, found the Yard-Man 
inferences violated “ordinary contract principles by 
placing a thumb on the scale in favor of vested retiree 
benefits in all collective-bargaining agreements.”8 The 
Court concluded the Yard-Man interferences were not 
derived from evidence in the record reflecting the parties’ 
likely behavior, but rather from the Sixth Circuit’s own 
speculation.9 For example, the Sixth Circuit assumed 

that parties to a collective bargaining agreement 
intended for a benefit to vest for life when that benefit 
was tied to attaining retiree status.10 The Sixth Circuit 
also presumed that a general durational clause had no 
effect on the vesting of retiree benefits.11 Finding these 
inferences improper, the Supreme Court reversed and 
remanded with instructions that the Sixth Circuit 
analyze the collective bargaining agreement under ordi-
nary principles of contract law, including the principle 
that “contractual obligations will cease, in the ordinary 
course, upon termination of the bargaining agreement.”12

The Supreme Court Revisits and Rejects the 
Sixth Circuit’s Interpretative Aides

Three terms later, in Reese, the Supreme Court 
revisited and again criticized the Sixth Circuit’s use 
of Yard-Man inferences in a per curiam opinion.13 The 
Court declared Reese “Yard-Man re-born, re-built, and 
re-purposed for new adventures.”14 However, this time 
around, the Sixth Circuit utilized the Yard-Man infer-
ences to find ambiguity in the collective bargaining 
agreement and turned to extrinsic evidence.15

Similar to Tackett, this case considered whether 
retirees were contractually entitled to a vested right to 
lifetime healthcare benefits in an expired collective 
bargaining agreement.16 In 1998, CNH Industrial, a 
construction and agricultural equipment manufac-
turer, entered into a collective bargaining agreement 
that provided healthcare benefits to qualifying employ-
ees who retired under a particular pension plan.17 The 
provision was silent on vesting, but the agreement 
stipulated that all other coverages, such as life insur-
ance, would terminate upon retirement.18 The collective 
bargain agreement also contained a general durational 
clause, which stated the agreement would terminate in 
May 2004, and a general clause declaring the agreement 
disposed of all other issues.19

When the collective bargaining agreement expired in 
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2004, a group of retirees filed a lawsuit seeking a decla-
ration that the healthcare benefits vested for life and an 
injunction restraining CNH Industrial from charging 
them.20 Notwithstanding the Court’s decision in Tackett, 
which was decided while the case was pending, the 
district court entered summary judgment in favor of the 
retirees.21 The Sixth Circuit then affirmed in relevant 
part.22 It found the general durational clause inconclu-
sive because the collective bargaining agreement carved 
out time limits for other benefits and tied healthcare 
benefits to pension eligibility.23 The court further 
found this rendered the collective bargaining agree-
ment ambiguous and in turning to extrinsic evidence, 
concluded the agreement supported lifetime vesting.24

The Supreme Court, however, concluded the agree-
ment was not ambiguous, and the Sixth Circuit again 
erred by relying on Yard-Man inferences.25 The Court 
stated the Sixth Circuit failed to apply the general 
durational clause and erroneously inferred vesting.26 
The Supreme Court condemned these assumptions as 
inconsistent with contract law and contrary to Tackett.27 
In fact, it admonished the Sixth Circuit by stating that 
no other circuit would have found ambiguity under the 
same circumstances.28

Applying ordinary contract principles, the Supreme 
Court found the collective bargaining agreement was 
straightforward and concluded the general durational 
clause applied to all benefits, including healthcare 
benefits, absent any specific language to the contrary.29 
The Supreme Court also noted if the parties intended for 
healthcare benefits to vest for life, they should have stat-
ed as much in the agreement.30 In the end, the Supreme 
Court concluded the healthcare benefits expired when 
the agreement expired in May 2004.31

Six days after Reese, the Court granted certiorari to a 
similar Sixth Circuit decision, immediately vacated the 
judgment, and remanded the case for consideration in 
light of Reese.32

Conclusion 
The Supreme Court has made abundantly clear that 

collective bargaining agreements should be interpreted 
under ordinary principles of contract law. Any infer-
ences, even those derived from case law, have no place 
in ascertaining the meaning of these agreements. If an 
employer or union wants healthcare benefits to vest for 
life, they must expressly agree to such a provision and 
include it in their agreement. 

Joshua D. Allen is an associate at Jackson Lewis, P.C.
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Janus v. AFSCME: The Expanding Limitations on 
Mandatory Union Dues
by Robert J. Merryman

On June 27, 2018, the United States Supreme 
Court issued the much-anticipated decision 
in Janus v. AFSCME Council 31.1 The 5-4 

decision by the Court effectively ended the practice of 
what were called agency fee arrangements in the public 
sector, whereby an employee in a union shop who does 
not belong to the union is required to pay a portion 
of the union dues. In reaching this holding, the Court 
overturned a 1977 Supreme Court decision in Abood v. 
Detroit Bd. of Ed.2

While the Janus decision was couched as a significant 
setback for public sector labor unions, and character-
ized as overruling 41 years of precedent,3 the Court’s 
decision was not particularly surprising and perhaps 
not so monumental. Instead, the Janus decision was 
really a continuation of 60-plus years of legal restrictions 
imposed on the ability of labor unions to use employee 
dues and/or fees to finance political speech. 

To understand Janus, it is helpful to understand the 
history behind union dues and agency fee arrangements. 
Prior to 1947, employers and labor organizations could 
agree to restrict offers of employment only to union 
members. This arrangement, known as a closed shop, 
effectively limited hiring to dues-paying union members.

Closed shops were made unlawful by the Taft-
Hartley Act in 1947.4 The act further gave states the legal 
authority to prohibit union shops, which required union 
membership within a specified period of time after an 
employee was hired. This left it up to the individual 
states to decide if employers and bargaining units could 
negotiate to mandate union membership, and accord-
ingly union dues, as a condition of continued employ-
ment. Twenty-eight states have now barred union shops 
under what are known as ‘right-to-work’ laws. 

The states that continued to allow union shops, 
including New Jersey, were soon faced with a dilemma 
with respect to how the unions could use union 
dues they were permitted to require from employees. 
In International Ass’n of Machinists v. Street,5 the U.S. 

Supreme Court addressed the question of union dues 
being used for political activity over the objection of 
union members. While reversing the decision of the 
Georgia Supreme Court that the agency shop provision 
of the Railway Labor Act could not be used to require 
union dues where a portion of such dues were used 
for political activities, the Court did hold that “unions 
must not support those [political] activities, against the 
expressed wishes of a dissenting employee, with his 
exacted money.”6 As a remedy, the Court suggested the 
union could be required to reimburse the employee a 
proportion of his or her fees that went to the objected to 
political activity.7

Based on the acknowledged restrictions on compel-
ling employees to finance political speech, most states 
allowing for union shops (non ‘right-to-work’ states) 
passed what became known as agency fee provi-
sions. Under this arrangement, all employees, whether 
members of the union or not, could be required to pay 
union dues. Objecting employees, who did not belong to 
the union, would be entitled to a reimbursement for that 
portion of the dues used for political activity and not 
used for activities directly related to collective bargain-
ing and/or administering the labor agreement (known 
as ‘chargeable expenses’). New Jersey’s version of the 
agency fee requirement for public sector employees 
mandated that the non-union member pay a calculated 
fee of up to 85 percent of the union dues.8

In 1977, the U.S. Supreme Court addressed agency 
fees in the context of public employment. In Abood v. 
Detroit Board of Education, the Court decided a direct 
challenge to Michigan’s agency fee statute. The Court 
held that while public sector unions are free to engage 
in political speech, the U.S. Constitution requires that 
the expenditures for such speech “be financed from 
charges, dues, or assessments paid by employees who 
do not object to advancing those ideas and who are not 
coerced into doing so against their will by the threat of 
loss of governmental employment.”9 Thus, an employer 
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and/or union cannot require public sector employees to 
contribute to political speech with which they disagree. 
While the Court in Abood upheld agency shop arrange-
ments in the public sector, the Court clarified that there 
had to be a mechanism for public employees to choose 
not to contribute towards advocacy for positions they 
did not support. 

Public sector agency fee arrangements were 
addressed again by the Court in Knox v. Service Employ-
ees International Union, Local 1000.10 In Knox the Court 
addressed California’s agency fee arrangement as it 
related to a special assessment imposed by the Service 
Employees International Union (SEIU) on both union 
members and non-members to finance activities relating 
to two ballot initiatives opposed by the SEIU. The Court 
found the imposition of the special assessment on non-
members, even with the possibility of a refund at a later 
date, violated the First Amendment.11

In Harris v. Quinn,12 a majority of the Court ques-
tioned the correctness of the Abood decision in striking 
down the application of an Illinois agency fee provision 
to personal assistants who provided in-home support for 
Medicaid recipients. In deciding to not allow the expan-
sion of the law’s application to the personal assistants, 
the Court concluded that preventing nonmembers from 
free-riding on union efforts is insufficient to overcome 
First Amendment objections.13 More importantly, the 
Court noted the “questionable foundations” (i.e., Abood) 
for the agency fee requirement in the public sector.14

In Friedrichs v. California Teachers’ Association15 the 
Supreme Court considered the decision of the 9th Circuit 
to reject a challenge to California’s agency shop provi-
sion as violative of the First Amendment. The Supreme 
Court issued a one-sentence opinion, stating, “The 
judgment is affirmed by an equally divided Court.” This 
thereby signaled there were now at least four justices 
who believed the public sector agency shop provisions 
violated the First Amendment. 

With the addition of Justice Neil Gorsuch to the 
Court in 2017, the outcome in Janus, a 5-4 decision find-
ing public sector agency shop arrangements to be invio-
lation of the First Amendment was not a surprise. In 
fact, in anticipation of the ruling many states, including 
New Jersey, had prepared and even passed legislation to 
soften the expected impact of Janus.16

The primary issue for the Court in Janus was to 
reconcile its decision to overturn established precedent, 
namely the Abood case. The Court justified the reversal 

on a number of grounds.
First, the Court held that the Abood decision was 

poorly reasoned to the extent it relied upon cases involv-
ing agency fee arrangements in the private sector. The 
Court noted that First Amendment considerations, which 
it had held warranted stricter scrutiny, did not apply in 
cases involving private sector employers and unions.17

Second, the Court found that the decision in Abood 
was not workable to the extent “Abood’s line between 
chargeable and nonchargeable union expenditures has 
proved to be impossible to draw with precision.”18 In 
particular, the Court noted that objecting employees 
face a difficult and expensive burden in challenging 
determinations that certain activities on the part of the 
union are chargeable expenses. 

Third, the Court concluded that developments since 
Abood have eroded the decision’s underpinnings.19 Most 
notable was the assumption that “the principle of exclu-
sive representation in the public sector is dependent 
on a union or agency shop.”20 The Court highlighted 
the fact that in the years since Abood, public sector 
union membership has surpassed private sector union 
membership, despite the fact that there are significantly 
more private sector employees.21

Finally, the Court expressed its opinion that Abood 
was “an ‘anomaly’ in our First Amendment jurispru-
dence, as was recognized in Harris and Knox.”22 The 
Court noted that other cases involving compelled 
speech and association had employed a more exacting 
scrutiny than that followed in Abood. The Court could 
not reconcile Abood’s holding with other Court prece-
dent holding that public employees may not be required 
to support a political party.23

With the Janus decision, agency fee arrangements in 
the public sector are effectively ended in all states. From 
a practical standpoint, this simply means that nonmem-
ber employees in the public sector can no longer be 
compelled to pay any union dues or agency fee in lieu 
of dues. Employees who belong to the union, however, 
can still be compelled to pay union dues as long as they 
remain members of the union.

The challenge for public sector labor unions in New 
Jersey and through the United States will be to convince 
members to remain in the union and to recruit new 
paying members. Since non-member employees will 
still enjoy most, if not all, of the benefits provided by 
union representation, regardless of membership status, 
the incentive to become a ‘free rider’ will be strong. The 
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early indications, however, are that the Janus decision has not decimated public sector union 
membership, as some had predicted.24 However, it remains too early to tell, as many states, 
including New Jersey, anticipating the Janus decision, passed state laws making it more diffi-
cult for employees to withdraw their dues authorization. 

Robert J. Merryman is a partner with the firm of Apruzzese, McDermott, Mastro & Murphy in 
Liberty Corner, and has represented public and private sector clients in labor, employment and school 
law matters for over 25 years. 
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Buttoning Up the Polls: Supreme Court Says Polling 
Place Prohibitions Must be Specific
by Bruce S. Rosen

The fashion police have lost some discretion, at 
least at the local polling place, thanks to the U.S. 
Supreme Court’s decision in Minnesota Voters 

Alliance v. Mansky.1 After years of federal and state rulings 
encouraging election officials to make polling places 
an enclave free of political paraphernalia, the Court 
ruled this past June that defining just what “political” 
statements can be worn on one’s sleeve (or other apparel) 
to the polls cannot be left to an official’s discretion. 

Today, all states and the District of Columbia have 
laws curbing various forms of speech in and around 
polling places on Election Day. These laws have gener-
ally been bolstered by the Supreme Court’s 1992 deci-
sion in Burson v. Freeman,2 a rare, successful application 
of strict scrutiny, which found that Tennessee’s rule 
restricting vote solicitation or distribution of campaign 
materials within 100 feet of the polling place was a 
constitutionally permissible compromise between two 
fundamental and competing interests, namely the exer-
cise of free speech and the right to cast a ballot in an 
election free from the taint of intimidation and fraud. 

As will be seen below, instead of applying strict 
scrutiny, the 7-2 Court majority authored by Chief 
Justice John Roberts in Mansky appears to have applied 
a loose vagueness analysis, invalidating part of a 
century-old Minnesota law limiting political apparel 
that election officials might consider “issue-oriented 
material designed to influence or impact voting.” The 
first sentence of that law3 forbids any person to “display 
campaign material, post signs, ask, solicit, or in any 
manner try to induce or persuade a voter within a poll-
ing place or within 100 feet of the building in which a 
polling place is situated” to “vote for or refrain from 
voting for a candidate or ballot question.” The second 
sentence prohibits the distribution of “political badges, 
political buttons, or other political insignia to be worn at 
or about the polling place.”4 The third sentence—and the 
only one challenged—the political apparel ban—states 
that a “political badge, political button, or other political 
insignia may not be worn at or about the polling place.” 

Under the statute, Minnesota election judges—
temporary government employees working the polls on 
Election Day—have the authority to decide whether a 
particular item falls within the ban. If a voter shows up 
wearing a prohibited item, the judge must ask the indi-
vidual to conceal or remove it; if the individual refuses, 
he or she is allowed to vote but the matter is referred to 
authorities for prosecution.

Petitioner Minnesota Voters Alliance (MVA) is a 
nonprofit organization aligned at the time with the Tea 
Party movement that supported voter ID laws. The MVA, 
led by Executive Director Andrew Cilek, a co-petitioner 
in his individual capacity, and other groups operating 
as the Election Integrity Watch (EIW), planned to have 
supporters wear buttons to the polls that said, “Please 
I.D. Me” (although there were no voter I.D. laws in that 
state for the 2010 general election); the groups filed a 
federal lawsuit challenging the political apparel ban. A 
district judge refused to issue temporary restraints and 
allowed the ban to stand for the upcoming election.

In response, election officials created an Election Day 
Policy that specified banned apparel, included, but not 
limited to:
•	 Any item including the name of a political party in 

Minnesota, such as the Republican, [Democratic-
Farmer-Labor], Independence, Green or Libertarian 
parties

•	 Any item including the name of a candidate at any 
election

•	 Any item in support of or opposition to a ballot 
question at any election

•	 Issue oriented material designed to influence or 
impact voting (including specifically the ‘Please I. D. 
Me’ buttons)

•	 Material promoting a group with recognizable 
political views (such as the Tea Party, MoveOn.org, 
and so on)
On Election Day, several EIW members were asked 

to cover up the Tea Party and “Please I.D. Me” insignias 
they wore to the polls. The petitioners then went back 
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to court, arguing the ban was unconstitutional, not only 
on its face but also as applied to the apparel they were 
wearing. The district court granted the state’s motion to 
dismiss; however, while the Eighth Circuit upheld the 
facial challenge on appeal, it reversed the dismissal of 
the as-applied challenge, finding that the district court 
had considered matters outside the record. On remand, 
the district court granted summary judgment to the 
state and the Eighth Circuit upheld the ruling.

The high court analyzed the ban in terms of a 
“‘forum based’ approach for assessing restrictions that 
the government seeks to place on the use of its proper-
ty.”5 That analysis recognizes three types of government-
controlled spaces: traditional public forums, designated 
public forums, and nonpublic forums. In a traditional 
public forum—parks, streets, sidewalks, and the like—
the government may impose reasonable time, place, and 
manner restrictions on private speech, but restrictions 
based on content must satisfy strict scrutiny, and those 
based on viewpoint are prohibited. The same standards 
apply in designated public forums—spaces that have 
“not traditionally been regarded as a public forum” but 
which the government has “intentionally opened up for 
that purpose.”6

A nonpublic forum, on the other hand, is a space that 
“is not by tradition or designation a forum for public 
communication” where the government has much more 
flexibility to craft rules limiting speech.7 The government 
may reserve such a forum “for its intended purposes, 
communicative or otherwise, as long as the regulation 
on speech is reasonable and not an effort to suppress 
expression merely because public officials oppose the 
speaker’s view.”8 This forum analysis—which the Court 
applied to inside polling places on Election Day—says 
the government may impose some content-based 
restrictions on speech in nonpublic forums, including 
restrictions that exclude political advocates and forms 
of political advocacy. Because the text of the apparel ban 
makes no distinction based on the speaker’s political 
persuasion, the question accordingly is whether Minne-
sota’s ban on political apparel is “reasonable in light of 
the purpose served by the forum.”9

The Mansky Court noted that while Burson did not 
directly address campaign buttons and apparel, the 
Tennessee law that was upheld by a four-justice plural-
ity with a concurrence by Justice Antonin Scalia in that 
case “swept broadly to ban even the plain ‘display’ of a 
campaign-related message.”10 The Court concluded that 

it would honor Minnesota’s determination that some 
forms of advocacy should be excluded from the polling 
place, to set it aside as “an island of calm in which voters 
can peacefully contemplate their choices.”11

However, the Court then went to work on how the 
Minnesota law was not only unreasonable because 
of the “unmoored use” of the term “political,” but also 
because of the haphazard interpretations provided in 
the Election Day Policy, and even in counsel’s representa-
tions to the Court in briefs and during oral argument.12 
The state had not only urged that the word “political” 
be given a narrow reading that would “proscribe only 
words and symbols that an objectively reasonable 
observer would perceive as conveying a message” about 
the electoral choices on the ballot but also said that 
“political” should apply not only to campaign apparel, 
but to a “broader class of items.”13

While the Court said that some of the state’s guid-
ance, such as prohibiting the display of the names of 
political parties, candidates or references to ballot ques-
tions, was permissible, the balance of the policy was 
not. For example, the phrase “issue-oriented materials 
designed to influence or impact voting” begs the ques-
tion of what qualifies as an issue; while certain Repub-
lican candidates publicly supported voter ID laws, that 
issue was not on the ballot in 2010.

Would a “Support Our Troops” shirt be 
banned, if one of the candidates or parties had 
expressed a view on military funding or aid for 
veterans? What about a “#MeToo” shirt, refer-
encing the movement to increase awareness of 
sexual harassment and assault? At oral argu-
ment, the State indicated that the ban would 
cover such an item if a candidate had “brought 
up” the topic. [Citation omitted.]

The next broad category in the Election 
Day Policy—any item “promoting a group 
with recognizable political views,” [citation 
omitted]—makes matters worse. The State 
construes the category as limited to groups 
with “views” about “the issues confronting 
voters in a given election.” [Citation omitted.] 
The State does not, however, confine that cate-
gory to groups that have endorsed a candidate 
or taken a position on a ballot question.

Any number of associations, educational 
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institutions, businesses, and religious orga-
nizations could have an opinion on an “issue 
confronting voters in a given election.” For 
instance, the American Civil Liberties Union, 
the AARP, the World Wildlife Fund, and Ben 
& Jerry’s all have stated positions on matters of 
public concern.14

The Court majority further criticized the application 
of the ban to only groups whose political positions are 
“sufficiently well known[.]” It also criticized the state’s 
“electoral choices standard” and its “typical observer” 
standard. 

The State’s “electoral choices” standard, 
considered together with the nonexclusive 
examples in the Election Day Policy, poses 
riddles that even the State’s top lawyers struggle 
to solve. A shirt declaring “All Lives Matter,” 
we are told, could be “perceived” as political. 
[Citation omitted.] How about a shirt bearing 
the name of the National Rif le Association? 
Definitely out. [Citation omitted.] That said, a 
shirt displaying a rainbow flag could be worn 
“unless there was an issue on the ballot” that 
“related somehow...to gay rights.” [Citation omit-
ted.][Emphasis added.] A shirt simply displaying 
the text of the Second Amendment? Prohibited. 
[Citation omitted.] But a shirt with the text of 
the First Amendment? “It would be allowed.” 
[Citation omitted.]15

The Court concluded that “a rule whose fair enforce-
ment requires an election judge to maintain a mental 
index of the platforms and positions of every candidate 
and party on the ballot is not reasonable,”16 and while 

the state has attempted to balance the right of expres-
sion with a setting removed from “the clamor and din 
of electioneering,” Minnesota’s political apparel ban as 
worded was incapable of reasoned application. 

Justice Sonia Sotomayor, joined by Justice Stephen 
Breyer, dissented. After first agreeing with the Court’s 
initial forum analysis, the two justices rejected the 
majority’s determination that they need not have 
decided these issues and, as the state urged, should 
have certified interpretation of the law to the Minnesota 
Supreme Court. The majority basically said it was too 
late to do so; the dissenters said it was not too late, and 
that “it was at least fairly possible” the state court could 
ascertain a construction that would pass constitutional 
muster. The “mere fact” that petitioners “can conceive 
of some impermissible applications of [the] statute is 
not sufficient to render it” unconstitutional,” Justice 
Sotomayor argued,17 adding that in the interim no one 
was prohibited from voting, and this is the first time the 
statute had been challenged in a century.

The case does not explicitly address the statute 
in terms of being unconstitutionally overbroad and 
failed to even mention the application of the vagueness 
doctrine where a statute can be found facially “void for 
vagueness if its prohibitions are not clearly defined,”18 
which, as the majority notes, creates opportunities for 
abuse in the form of arbitrary enforcement. It is unclear 
whether the decision widens the door to similar vague-
ness challenges.

In the meantime, however, under Mansky, it’s not 
likely state authorities in New Jersey19 or elsewhere 
will be successful in having people remove more subtle 
political messages they wear on their sleeves. 

Bruce S. Rosen is a director at McCusker, Anselmi, Rosen & 
Carvelli P.C. in Florham Park.
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Every Silver Lining Has a Cloud: Digital Realty 
Decision Limits Claims, Encourages External 
Reporting
by Joseph Toris

On Feb. 21, 2018, the United States Supreme 
Court issued a decision narrowing the scope 
of the whistleblower protections under the 

Dodd-Frank Act (DFA) and resolving a growing circuit 
split. While the decision in Digital Realty Trust, Inc. 
v. Somers1 limited employers’ potential exposure to 
whistleblower claims under the DFA, it also changes 
the landscape of corporate compliance by incentivizing 
employees to raise issues involving unlawful or 
fraudulent activity directly to the government. For 
well over a decade, employers had been counseled to 
adopt codes of compliance and business ethics that 
encouraged employees to report suspected wrongdoing 
within the organization so the employer could take 
appropriate remedial measures to address the situation 
and prevent future occurrences. These measures were 
intended to create a culture of compliance within 
the organization in order to identify and address 
questionable practices before they led to issues that 
could give rise to liability against the company. In this 
way, the company could prevent lawsuits by aggrieved 
employees or governmental enforcement actions or 
fines. And companies could also potentially avoid public 
scandals and negative publicity that could erode the 
public’s trust in the company and negatively affect not 
only the company, but its investors as well. 

By requiring employees to report suspected securi-
ties issues to the Securities and Exchange Commission 
(SEC) before they are entitled to the whistleblower 
protections of the DFA, the Digital Realty decision 
creates the potential for would-be whistleblowers to 
notify the government of their concerns before their 
employer has any notice of the suspected wrongdoing. 
Now, more than ever, the first time an employer may 
become aware of illegal activity within the organization 
may occur when the SEC comes knocking.

Statutory Background
In response to the severe impact the collapse of 

Enron and other large companies had on the financial 
markets, Congress enacted the Sarbanes-Oxley Act of 
2002 (SOX).2 SOX was intended to help protect inves-
tors and securities markets by creating a number of 
measures intended to promote transparency concerning 
company finances.3 Among the protections put in place 
by SOX was an anti-retaliation provision for employees 
of covered companies who reported corporate miscon-
duct.4 Section 806 of SOX prohibits covered companies 
from discharging or otherwise discriminating against 
an employee in the terms and conditions of employment 
because actions taken by the employee to “provide infor-
mation...or otherwise assist [in an investigation regard-
ing any conduct which the employee reasonably believes 
constitutes a violation” of specified criminal fraud 
statutes, any SEC rule or regulation, or “any provision 
of Federal law relating to fraud against shareholders.”5 
The employee is protected under Section 806 when the 
employee provides such information to a federal regula-
tory or law enforcement agency, Congress, or any person 
with supervisory authority over the employee.6

Employees subject to retaliation under SOX are 
required to file a complaint with the Occupational 
Health and Safety Administration (OSHA) within 180 
days of the adverse employment action.7 An aggrieved 
employee can only proceed to federal court if OSHA 
does not issue a final decision on the complaint within 
180 days of the date of filing.8 Prevailing employees are 
entitled to all relief necessary to make the employee 
whole, including reinstatement, backpay with interest, 
and any special damages sustained as a result of the 
retaliation, including attorneys’ fees.9

While SOX ushered in a new era of corporate compli-
ance, it was not able to prevent a recurrence of instabili-
ty in the financial markets. Following the financial crisis 
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of 2008, Congress passed the DFA,  in 2010. The DFA 
was intended to promote financial stability by improv-
ing accountability and transparency in the United States 
financial system.10 In order to achieve this objective, the 
DFA enacted a number of measures designed to increase 
the ability of the SEC to identify securities law viola-
tions.11 One of the tools provided to the SEC to help it 
identify securities law violations was the creation of a 
robust whistleblower program intended to encourage 
those with knowledge of securities law violations to 
report this information to the commission.12

The DFA whistleblower program contains two 
primary components. The first is a bounty program, 
which provides financial awards for whistleblowers who 
voluntarily provide information to the SEC that leads to 
a successful enforcement action by the commission.13 
The second component provides whistleblowers protec-
tion from discrimination in employment by prohibiting 
employers from discharging, harassing or otherwise 
discriminating against whistleblowers for:

providing information to the Commission in 
accordance with §78u-6, initiating, testifying 
in, or assisting in any investigation or action 
of the Commission based upon information 
provided to the SEC in accordance with §78u-
6, and

making disclosures that are required or 
protected under either SOX, the Securities 
Exchange Act of 1934, the criminal anti-retal-
iation prohibition at 18 U. S. C. §1513(e), 2 or 
any other law, rule, or regulation subject to the 
SEC’s jurisdiction.14

Unlike Section 806 of SOX, the DFA anti-retaliation 
provision does not have an administrative exhaustion 
requirement, and aggrieved whistleblowers can file a 
complaint directly in federal court.15 Additionally, rather 
than the relatively short 180-day limitations period under 
SOX, the DFA anti-retaliation provision has a statute of 
limitations of at least six years.16 Finally, while both SOX 
and the DFA provide for reinstatement and costs and 
attorneys’ fees, the DFA provides for double back pay 
damages rather than actual back pay plus interest.17

By referencing protected disclosures under SOX, 
in §78u-6(h)(1)(A)(iii), the DFA seemingly breathed 
new life into stale SOX claims. Moreover, it seemed 
to provide even those with timely SOX claims with a 

choice of how to proceed: file a claim administratively 
under SOX and let OSHA conduct a preliminary inves-
tigation, or file directly in federal court under the DFA 
and seek to recover double damages. Indeed, many 
individuals with SOX-type claims who suffered retalia-
tion after making internal complaints filed DFA claims 
in federal court. Challenges by their former employers to 
these individuals’ standing to assert a claim under the 
DFA would lay the groundwork for the Supreme Court 
taking up the Digital Realty matter.

District and Circuit Courts Weigh in on the 
Scope of Whistleblower Protection under the 
DFA

Digital Realty Trust, Inc. is a real estate investment 
trust that “owns, acquires, and develops data centers.”18 
Digital Realty employed Paul Somers from 2010 to 2014 
as a vice president.19 Following his termination in 2014, 
Somers alleged that during his employment with Digital 
Realty he made several reports to senior management 
concerning potential securities law violations shortly 
before the company terminated his employment.20 
In what would become a key issue with respect to his 
claims against Digital Realty, Somers did not report his 
concerns to the SEC.21

Somers commenced an action against Digital Realty 
alleging, inter alia, his termination violated the whistle-
blower protection provisions of the DFA.22 Digital Realty 
moved to dismiss Somers’ DFA claim, arguing he did 
not fit the statutory definition of a whistleblower under 
the DFA.23 Pursuant to § 78u-6(a)(6), a whistleblower 
is defined as “any individual who provides…informa-
tion relating to a violation of the securities laws to the 
Commission.” The statute further provides this definition 
of whistleblower “shall apply” in § 78u-6.24 The defined 
term ‘whistleblower’ is used later in the anti-retaliation 
section § 78u-6(h) in providing protection to whistle-
blowers as opposed to the protection afforded to indi-
viduals under SOX. Digital Realty argued Somers was not 
covered by the DFA because he did not meet the statutory 
definition of a whistleblower in that he had not provided 
any information to the SEC prior to his termination.25

The district court found the statutory definition of 
whistleblower in § 78u-6(a) could not be easily harmo-
nized with the anti-retaliation provision of §78u-6(h)(1)
(A). Specifically, the court found clauses (i) and (ii) both 
address situations where the individual provided infor-
mation to the SEC, while clause (iii) addresses disclosures 
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under SOX, which did not require reporting to the SEC.26

Finding the statutory language ambiguous, the court 
applied Chevron deference to the regulations adopted by 
the SEC implementing the whistleblower protections of 
the DFA.27 The SEC’s regulations contained two separate 
definitions for a whistleblower under the DFA: one, 
which required contact with the SEC for purposes of the 
bounty provision of § 78u-6(b)(1),28 and a separate defi-
nition for whistleblower protection that does not require 
contact with the commission.29 The district court, 
therefore, denied Digital Realty’s motion to dismiss, but 
certified the question for interlocutory appeal.30

On appeal, the U.S. Court of Appeals for the Ninth 
Circuit affirmed the district court’s decision, with 
one judge dissenting.31 The majority acknowledged § 
78u-6(a)(6) defined a whistleblower in terms of one 
who had provided information to the SEC, but found 
applying this definition to the anti-retaliation provision 
narrowed clause (iii) “to the point of absurdity.”32 To 
do so, the majority reasoned, would provide protection 
only to individuals who made both internal reports and 
external reports to the SEC.33 The majority reasoned 
such a scenario would rarely occur.34

In a brief but strongly worded dissent, Circuit Judge 
John B. Owens voiced his support for the decision of 
the U.S. Court of Appeals for the Fifth Circuit in Asadi 
v. G.E. Energy (USA), L.L.C.35 and the dissent of Second 
Circuit Judge Dennis Jacobs in Berman v. Neo@Ogilvy 
LLC,36 both of which found the statutory language of 
§ 78u-6 unambiguous and that an individual had to 
provide information to the SEC in order to qualify as 
a whistleblower under the DFA. The Asadi and Berman 
courts were the only other circuit courts to examine the 
issue of standing to assert a whistleblower claim under 
the DFA. With the Somers court’s decision, a majority 
of the circuit courts, as well as a growing majority of 
district courts, had adopted the more expansive inter-
pretation of the term ‘whistleblower’ under the DFA.37

The Supreme Court Weighs In 
On Feb. 21, 2018, U.S. Supreme Court Justice Ruth 

Bader Ginsberg delivered the opinion of the Supreme 
Court on the issue of whether “the anti-retaliation 
provision of Dodd-Frank extend[s] to an individual 
who has not reported a violation of the securities laws 
to the SEC and therefore falls outside the Act’s defini-
tion of ‘whistleblower[.]’”38 Chief Justice John Roberts, 
Justices Anthony Kennedy, Stephen Breyer, Sonia Soto-

mayor, and Elena Kagan joined in the opinion. Justice 
Sotomayor filed a concurring opinion in which Justice 
Breyer joined. Justice Clarence Thomas filed an opinion 
concurring in part and concurring in the judgment, in 
which Justice Samuel Alito and Justice Neil Gorsuch 
joined. Perhaps telegraphing its decision in the framing 
of the question before it, the Supreme Court began its 
analysis by noting that “[w]hen a statute includes an 
explicit definition, we must follow that definition, even 
if it varies from a term’s ordinary meaning.”39 In the very 
next sentence, the Supreme Court declared: “[t]his prin-
ciple resolves the question before us.”40

Unlike the majorities of the Ninth and Second 
Circuits, the Supreme Court noted the definition 
section of the DFA and its mandate that the definition 
of “whistleblower” “shall apply” throughout § 78u-6 was 
“unequivocal.”41 The Supreme Court also observed that 
requiring individuals to provide information to the SEC 
was in keeping with the overall intent of Dodd-Frank:

The “core objective of Dodd-Frank’s robust 
whistleblower program,…is to motivate people 
who know of securities law violations to tell 
the SEC. By enlisting whistleblowers to assist 
the Government in identifying and prosecut-
ing persons who have violated securities laws, 
Congress undertook to improve SEC enforce-
ment and facilitate recovery of money for 
victims of financial fraud.42

The Court observed that the bounty provision 
of § 78u-6 provides substantial monetary awards to 
whistleblowers who provide information to the SEC.43 In 
addition to financial incentives, Congress also provided 
heightened protection for whistleblowers who may be 
reluctant to provide information to the SEC because 
they fear retaliation from their employer.44 The bounty 
provision and the anti-retaliation provision “work 
synchronously to motivate individuals with knowledge 
of illegal activity to ‘tell the SEC.’”45

The Court rejected the Ninth Circuit’s reasoning that 
requiring individuals to report to the SEC before being 
protected by the DFA’s anti-retaliation provision would 
narrow clause (iii) “to the point of absurdity.” Instead, 
the Court found requiring SEC reporting left clause 
(iii) with “substantial meaning.”46 For example, the 
Court noted the SEC is required to protect the identity 
of whistleblowers pursuant to § 78u-6, so an employer 

38New Jersey State Bar Association New Jersey Labor & Employment Law 38
Go to 

Index



may be unaware of an employee’s report to the commis-
sion. As such, protecting dual reporting could eliminate 
a proof issue, as an employee would not have to prove 
the employer was aware of the SEC report.47 Moreover, 
as noted the solicitor general, who appeared as an amicus 
in the matter on behalf of the respondent, approximately 
80 percent of the whistleblowers who received awards 
from the SEC under § 78u-6 in 2016 had reported inter-
nally before reporting to the commission.48

To the extent the application of the defined term 
‘whistleblower’ to § 78u-6 may narrow the universe of 
individuals protected by the anti-retaliation provision, 
the Court reasoned this was still in keeping with the 
DFA’s “core objective:”

In view of that precise aim [to prompt report-
ing to the SEC], it is understandable that the 
statute’s retaliation protections, like its financial 
rewards, would be reserved for employees who 
have done what Dodd-Frank seeks to achieve, 
i.e., they have placed information about unlaw-
ful activity before the Commission to aid its 
enforcement actions.49

As such, the Supreme Court reversed the Ninth 
Circuit’s decision and remanded the matter for further 
proceedings, where Somers’ DFA retaliation claim was 
ultimately dismissed.50

An End to Internal Reporting?
While the Digital Realtydecision significantly 

narrowed the universe of potential plaintiffs who could 
assert retaliation claims, it also signaled a change in how 
companies monitor the activities of their organizations. 
The emphasis placed on bringing information to the 
attention of the SEC—both in Digital Realty and from 
the SEC’s advertisement of the hundreds of millions of 
dollars distributed to whistleblowers under the DFA 
bounty provision51—could potentially lead to an increas-
ing number of employees choosing to report financial 

issues directly to the commission. Such actions, whether 
based on bounty incentives or fear of retaliation, would 
deprive the employer of not only the opportunity to 
correct the situation, but also the ability to know of 
the situation before the activity is known to the SEC. 
Companies may now be faced with being in the unen-
viable position of learning about financial or securities 
issues within the organization when they receive notice 
of an investigation or enforcement action from the SEC.

In the wake of SOX, employers invested significant 
resources in developing and implementing codes of 
conduct and business ethics intended to encourage 
employees to bring forward potential issues so they 
could be addressed before they harmed the company or 
its investors. Employers now need to pay closer atten-
tion to their internal corporate governance programs to 
ensure they are effective in reinforcing the company’s 
commitment to operating ethically and according to 
applicable laws, make it easy for employees to know 
where to go if they observe unlawful activity, and 
promote trust in the company’s response to issues raised.

Companies also need to invest in compliance training 
and awareness programs in order to foster a culture of 
compliance within the organization. If there is a greater 
awareness within the company of the compliance 
program, and the company’s commitment to operat-
ing ethically and legally, there is a greater chance the 
employees will turn to the internal reporting mecha-
nisms to address issues, rather than seeking to report 
them externally. Whereas in the past, robust and effec-
tive compliance programs were a legal requirement for 
many companies, now there are a necessity to ensuring 
ethical and compliant operation and avoiding govern-
mental enforcement actions. 

Joseph Toris is of counsel at Jackson Lewis, P.C. in Morris-
town. Jackson Lewis represented an amicus in the Digital 
Realty matter before the Supreme Court. The author and 
Richard Cino of Morristown participated in the briefing at 
both the certiorari and merits stages. 
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Significant Changes for FLSA Exclusions: Encino II 
Rejects Narrow Construction Principles
by Megan Gable

Earlier this year, the Supreme Court issued a 
ruling in Encino Motorcars, LLC v. Navarro1 
(Encino II) that will affect major change to 

the application of exemptions under the Fair Labor 
Standards Act (FLSA).

In a 5-4 opinion authored by Justice Clarence 
Thomas, the Court reversed the Ninth Circuit in ruling 
that “service advisors” at a car dealership are exempt 
from the FLSA’s overtime requirements.2 In what could 
otherwise have been an innocuous debate regarding the 
definitions of positions and job descriptions, the Court 
set forth a new standard of statutory interpretation, 
rejecting the principle that exemptions within the FLSA 
should be narrowly construed and instead adopting a 
standard of fair reading.3

Among its other functions, the FLSA establishes a 
requirement for employers to pay overtime to employees 
who work more than 40 hours in a week.4 However, 
there are a host of positions exempt from the over-
time requirement, including the subject of Encino II, 
namely, the exemption for “any salesman, partsman, or 
mechanic primarily engaged in selling or servicing auto-
mobiles, trucks, or farm implements, if he is employed 
by a nonmanufacturing establishment primarily engaged 
in the business of selling such vehicles or implements to 
ultimate purchasers.”5 The specific question before the 
court was whether service advisors at a car dealership 
fall under this exemption.6

As the Court noted, many employees of car dealers 
are exempt, and for years service advisors were accepted 
as functional members of that exemption by the courts 
and Department of Labor (DOL).7 However, in 2011 the 
DOL revisited its interpretation and issued a new rule 
specifically advising that service advisors are not exempt 
from the protections afforded by the FLSA as “sales-
men,” resulting in the subject litigation and now this 
second review of a case previously before the Supreme 
Court in 2016 (Encino I).8

In its first review of the matter, the Court rejected 

the DOL’s new rule as defective and remanded the 
issue back to the Ninth Circuit.9 On remand, the Ninth 
Circuit, relying on the “distributive canon” principle 
of statutory interpretation and the principle that FLSA 
exemptions should be narrowly construed, found again 
that service advisors are exempt. As a result, the Court 
granted certiorari once more.

In reversing the Ninth Circuit, the Court discusses 
at length how to define service advisor and salesman. 
Using the Oxford English Dictionary definition of sales-
man, the Court found that service advisors are salesmen 
who sell services to customers.10 But is the “selling of 
services” enough to qualify as being primarily engaged 
in the “selling or servicing of automobiles?” The Court 
said yes. Drawing comparisons to the relationship of 
partsmen to servicing automobiles the Court found that

Service advisors are integral to the servic-
ing process…If you ask the average customer 
who services his car, the primary and perhaps 
only, person he is likely to identify is his service 
advisor…[T]he phrase ‘primarily engaged in…
servicing automobiles’ must include some indi-
viduals who do not physically repair automo-
biles themselves but who are integrally involved 
in the servicing process.11

In rejecting the conclusions of the Ninth Circuit, the 
Court was unconvinced by the Ninth Circuit’s applica-
tion of the distributive canon to determine that the 
effect of the relevant FLSA provision was to cover sales-
men who sell automobiles and partsmen and mechan-
ics who service automobiles.12 The distributive canon, 
simply stated, allows the reader of a statute to distribute 
subjects to the corresponding consequents where there 
are several in a sentence (here matching ‘salesman’ with 
‘selling’ and ‘partsman’ and ‘mechanic’ with ‘servicing’). 
The Court found here that though the distributive canon 
has its place, it does not apply to the text at hand.13
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Though the Court could have stopped there, it 
went on to dismantle the Ninth Circuit’s reasoning 
that exemptions within the FLSA should be construed 
narrowly to advance the fundamental remedies available 
under the act. The Court specifically rejected this, stating: 

The narrow-construction principle relies on 
the flawed premise that the FLSA pursues its 
remedial purpose at all costs…But the FLSA has 
over two dozen exemptions in §213(b) alone, 
including the one at issue here. Those exemp-
tions are as much a part of the FLSA’s purpose 
as the overtime-pay requirement…We thus have 
no license to give the exemption anything but a 
fair reading.14

With these last few sentences, the Court fundamen-
tally changed the way lower courts will interpret exemp-
tions under the FLSA, which, as Justice Ruth Bader 
Ginsburg noted in dissent, contradicts how the Supreme 
Court has previously interpreted those exemptions: 

This Court has long held that FLSA ‘exemp-
tions are to be narrowly construed against the 
employers seeking to assert them and their 
application limited to those [cases] plainly and 
unmistakably within their terms and spirit.’…
In a single paragraph, the Court ‘reject[s]’ this 
longstanding principle as applied to the FLSA…
without even acknowledging that it unsettles 
more than half a century of our precedent.15

Again, the Court could have stopped at this point, 
but it struck one final blow against the Ninth Circuit’s 
ruling, taking issue with its reliance on extraneous texts 
to support its conclusions. The lower court relied both 
on the legislative history of the FLSA and the DOL’s 

1966-1969 Occupational Outlook Handbook in reaching its 
decision.16 Though the Court found both texts unper-
suasive, its criticism of the Ninth Circuit’s interpretation 
of the FLSA’s legislative history is significant. Below, 
the court relied upon silence in the legislative history 
as to service advisors when reaching its conclusion that 
the exemption at issue for salesmen, partsmen, and 
mechanics was not aimed to target service advisors. The 
Court expressly dismissed this reasoning, finding that 
“silence in the legislative history, ‘no matter how “clang-
ing,”’ cannot defeat the better reading of the text and 
statutory context.”17 Though given less attention than the 
Court’s dismissal of the narrow construction doctrine 
that immediately preceded it, this latter section may 
prove fodder for judges or practitioners wary of reliance 
upon legislative intent. 

In short, in the few pages the Court needed to hold 
that service providers employed by auto dealers are 
exempt as salesmen under the act, the Court’s ruling in 
Encino II upended significant precedent and established 
a new standard by which the FLSA and its exemptions 
should be interpreted. There can be little doubt that the 
impact of this case reaches far beyond service providers 
employed by automobile dealers. On the contrary, the 
opinion has far-reaching consequences for employers, 
employees and practitioners on both sides of the employ-
ment bar. It remains to be seen how rejection of the 
narrow construction doctrine or criticism of reading into 
silence in legislative history will affect lower courts or 
legislation beyond the FLSA. Though an undeniable win 
for employers and the defense bar, the Court’s decision in 
Encino II comes at the expense of employees and, poten-
tially, as the dissent suggests, the intent of the act. 

Megan Gable is an associate at the Ferrara Law Firm, LLC 
in Cherry Hill. 
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Artis v. District of Columbia
Stephanie D. Gironda 

A radical change in the law governing statutes 
of limitation is an uncommon occurrence. 
However, Artis v. District of Columbia is that rare 

instance.1 Not only does it herald a major shift for New 
Jersey employment law practitioners in certain cases, it 
further illustrates the current ideological division on the 
Supreme Court.

Factual and Procedural Background
The plaintiff in Artis, a health inspector, was termi-

nated from her job at the District of Columbia (the 
defendant).2 The complaint, which was filed in the 
United States District Court for the District of Columbia, 
alleged employment discrimination in violation of Title 
VII of the Civil Rights Act of 1964, and three claims 
under the District of Columbia’s (DC’s) law: retaliation 
in violation of the DC’s Whistleblower Act; wrongful 
termination in violation of the DC False Claims Act; and 
a common law claim of wrongful termination in viola-
tion of public policy

Specifically, the plaintiff claimed the defendant retali-
ated against her after she reported that her supervisor 
engaged in gender discrimination.4 The DC federal court 
exercised jurisdiction over all of Artis’s claims because 
it had authority for supplemental jurisdiction over state 
claims not otherwise within its jurisdictional authority, 
as those claims were “part of the same case or contro-
versy” as a federal claim the plaintiff asserted.5 When 
the district court assumed jurisdiction for Artis’s federal 
Title VII claim, it also assumed jurisdiction of the jointly 
filed state law claims.6 

On June 27, 2014, approximately two and one-half 
years after the plaintiff filed her complaint, the court 
granted the defendant’s motion for summary judgment 
on her Title VII claim.7 Because the district court had 
exercised supplemental jurisdiction over the plaintiff ’s 
remaining state law claims, the court chose to dismiss 
those claims along with the federal claim.8 A district 
court can decline to exercise jurisdiction “if the district 
court has dismissed all claims over which it has original 
jurisdiction,” as was the case with Artis.9

The district court opined that “Artis would not be 
prejudiced because 28 U.S.C. Section 1367(d) provides 
for the tolling of the statute of limitations during the 
period the case was here and for at least thirty (30) days 
thereafter.”10 Fifty-nine days after the dismissal of her 
federal action, Artis filed her state law claims in the DC 
superior court.11 The superior court granted the defen-
dant’s motion to dismiss, on the grounds that Artis’s 
claims were time barred because they were filed 29 days 
too late.12 On appeal, the DC court of appeals affirmed 
the lower court’s ruling.13 The court of appeals held that 
Artis could have simultaneously filed her claims in state 
court while the federal claims were pending.14

Split in the Circuits
The Supreme Court granted certiorari to resolve a 

circuit split regarding the interpretation of 28 U.S.C. 
§1367(d).15 Section 1367(d) addresses the statute of 
limitations to file remaining dismissed state claims in 
state court after they have been dismissed along with 
a federal claim.16 The statute provides that the limita-
tions period for filing a state claim so dismissed “shall 
be tolled while the claim is pending [in Federal Court] 
and for a period of 30 days after it is dismissed unless 
state law provides for a longer tolling period.”17 Writing 
for the majority, Justice Ruth Bader Ginsberg explained 
that there are two interpretations of this statute that 
have developed in the circuits: the “stop-the-clock” 
method and the “grace period” method.18 The stop-
the-clock interpretation of §1367(d) provides that the 
statute of limitations is stopped while the federal claims 
are pending in the federal court.19 When the claims 
are dismissed, the plaintiff has the remainder of the 
limitations period, plus whatever grace period a state 
legislature might provide, within which to file his or her 
claims.20 Conversely, the grace period approach inter-
prets §1367(d) as intending the limitations period to run 
on state law claims while those claims are pending in 
the federal court.21 A plaintiff must file his or her state 
claims in state court during the 30-day grace period 
provided by §1367(d), or lose the right to do so.22 New 
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Jersey courts have adopted the grace period method of 
interpreting the statute.23

The Supreme Court’s Ideological Split 
In a 5-4 opinion, Justice Ginsberg concluded that 

the stop-the-clock approach to §1367(d) was the correct 
interpretation.24 She explained that the stop-the-clock 
method is the most consistent interpretation according 
to the ordinary meaning of the statutory text.25 Justice 
Ginsberg also addressed the “significant constitutional 
question: does the statute exceed Congress’ authority 
under the Necessary and Proper Clause, Art. I, §8, cl. 
18, because its connection to Congress’ enumerated 
powers is too attenuated or because it is too great an 
incursion on the States’ domain?”26 She noted that the 
Supreme Court previously “rejected an argument that 
28 U.S.C. §1367(d) impermissibly exceeds Congress’ 
enumerated powers” in Jinks v. Richland County.27 
Moreover, she posited that the dissent’s “concern that a 
stop-the-clock prescription entails a greater imposition 
on the States than a grace-period prescription,” is “more 
theoretical than real.”28 According to Justice Ginsburg, if 
the grace period interpretation were followed:

Plaintiffs situated as Artis was could simply 
file two actions and ask the state court to hold the 
suit filed there in abeyance pending disposition 
of the federal suit.29 How it genuinely advances 
federalism concerns to drive plaintiffs to resort to 
wasteful, inefficient duplication to preserve their 
state-law claims is far from apparent.30

Finally, Justice Ginsberg asserted that following a 
stop-the-clock approach will provide notice to defen-
dants of “plaintiff ’s claims within the state-prescribed 
limitations period. Likewise, the plaintiff will not have 
slept on her rights.”31

In a biting dissent, Justice Neil Gorsuch criticized 
the majority’s opinion by stating that it overlooks the 

roots of a common law rule from which §1367(d) origi-
nated which “provid[ed] the plaintiff who finds her case 
dismissed because she filed in the wrong court a reason-
able grace period to journey to the right court to file.”32 
Thus, he stated that the grace period each state provided 
within which to file dismissed state claims is adequate, 
and that the federal government, through the Artis 
ruling, is taking discretion and authority away from the 
states, where the minority opinion in this case believes 
it belongs.33 Justice Gorsuch further opined that the 
Court’s decision, “clears away a fence that once marked 
a basic boundary between federal and state power...we’ve 
wandered so far from the idea of a federal government of 
limited and enumerated powers that we’ve begun to lose 
sight of what it looked like in the first place.”34 

Artis Overrules New Jersey Law 
Artis has effectively overruled New Jersey’s case 

law on this issue. The New Jersey Appellate Division 
previously interpreted §1367(d) as “simply toll[ing] 
the statute of limitations from its customary expiration 
date until the expiration of a thirty-day period follow-
ing conclusion of the federal action, that is, to provide 
a thirty-day grace period.”35 Under the grace period 
interpretation of §1367(d), New Jersey plaintiffs who 
did not file within the 30-day grace period could argue 
their claims should survive using either the doctrine of 
substantial compliance or equitable tolling.36

On a practical note, plaintiffs’ counsel may applaud 
this decision as it affords more breathing room to liti-
gants whose state claims have been dismissed by the 
federal court. Defense counsel may lament the decision 
as creating a supersized statute of limitations, which 
allows stale cases to linger much longer than desirable. 

Stephanie D. Gironda is a veteran litigator on the employ-
ment law team at the law firm of Wilentz, Goldman and 
Spitzer, P.A. She primarily represents employees, and concen-
trates her practice on all types of discrimination, employment 
contract claims, disputes involving covenants not to compete 
and whistleblower claims. 
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On Nov. 8, 2017, the U.S. Supreme Court 
provided clarity on whether and when 
deadlines for filing appeals could be extended 

in federal appellate courts. In Hamer v. Neighborhood 
Housing Services of Chicago et al., an employment 
discr imination case, the U.S. Supreme Court 
unanimously held, in the case of court-made rules, such 
as the Federal Rules of Civil Procedure, set deadlines 
for filing an appeal can be waived and do not bar an 
appellate court’s jurisdiction over the case.1 The Court’s 
mandate, however, that the appellate filing deadlines 
based in statute (rather than court rule) be adhered to, 
affirms the power of Congress to determine the lower 
federal courts’ subject matter jurisdiction.2

The Legal Provisions at Issue
In Hamer, the Court observed the interplay between 

the federal statute, 28 U.S.C. § 2107, and the Federal 
Rules of Appellate Procedure, and determined that 
appellate filing deadlines set by Rule 4(a)(5)(C) can be 
waived, but that the filing deadlines set in statute cannot.

Under both the federal statute and the rule, a notice 
of appeal must be filed with the court of appeals 
within 30 days after the entry of the judgment, order, or 
decree.3 Under the statute, the district court may extend 
the time for appeal upon a showing of “excusable neglect 
or good cause,” so long as the motion for extension is 
filed not later than “30 days after the time otherwise set 
for bringing the appeal has expired.”4

However, Rule 4(a)(5)(C) would limit the scope of 
§ 2107(c) if the rule is seen as interpreting the statute. 
The rule states that an extension of appeal may not exceed 
30 days after the proscribed time or 14 days after the 
date when the order granting the motion is entered, 
whichever is later.”5 In Hamer, the respondents argued 

that Rule 4(A)(5)(C) interpreted §2107(c) because the 
statute’s legislative history included prior versions that 
limited extensions for filing to 30 days.6 Consequently, 
whether Rule 4(a)(5)(C) is seen as interpreting 28 U.S.C. 
§ 2107(c) or as an entirely separate provision determines 
whether a notice of appeal must be filed within 60 days 
from the date of entry of judgment for the appellate 
court to have jurisdiction, or if the notice of appeal may 
be filed beyond that date without barring the appellate 
court’s jurisdiction over a case.7

Background
In Hamer, the petitioner, Charmaine Hamer, sued 

her former employers, Neighborhood Housing Services 
of Chicago and Fannie Mae Help Center (the former 
employers or the respondents), in a Chicago federal 
court, alleging violations of the Age Discrimination 
Employment Act (ADA) and Title VII of the Civil Rights 
Act of 1964 for failure to promote her based on her age 
and sex.8 On Sept. 14, 2015, the District Court for the 
Northern District of Illinois granted summary judg-
ment for the respondent employers, finding they had 
presented legitimate nondiscriminatory reasons for 
denying Hamer a promotion, including repeated tardi-
ness.9 Under both the federal statute and the Federal 
Rules of Appellate Procedure, Hamer had until Oct. 14, 
2015 (i.e., 30 days from the date judgment was entered) 
to appeal the decision to the U.S. Court of Appeals for 
the Seventh Circuit.10 On Oct. 8, 2015, six days before 
the deadline to file the appeal, Hamer’s counsel with-
drew and requested the district court extend the time for 
filing a notice of appeal by 60 days.11 On Oct. 9, 2015, 
the district court granted the requested extension, giving 
Hamer until Dec. 14, 2015, to file a notice of appeal.12

An Affirmation of Congressional Power: Supreme 
Court Finds Extension of Filing Deadlines for 
Appeals Impermissible if the Deadline Has 
Statutory Basis
by Ramya Challappa
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Seventh Circuit Rejects Appeal
In compliance with the extension she had been 

granted, Hamer filed a notice of appeal of the district 
court’s summary judgment decision on Dec. 11, almost 
90 days from the date final judgment was entered.13

The appellate court questioned the timeliness of 
Hamer’s motion suasponte and directed the parties to 
brief the timeliness issue.14 The respondents argued 
that Rule 4(a)(5)(C) limits extensions of time to file an 
appeal to 30 days and, therefore, Hamer’s appeal was 
untimely.15 To support their arguments, the respondents 
relied on the legislative history of § 2107(c), including 
a prior version of the statute that limited extensions to 
filing deadlines to 30 days in certain circumstances.16 
Ultimately, the Seventh Circuit dismissed Hamer’s 
appeal on Aug. 31, 2016, finding her notice of appeal 
untimely under Rule 4(a)(5)(C).17 Agreeing with the 
respondents, the Seventh Circuit held that Rule 4(a)(5)
(C) was “jurisdictional,” and should be read alongside § 
2107(c) as a limiting instruction to courts that they had 
no authority to extend the appellate deadline beyond 60 
days from the entry of final judgment.18

To reach its conclusion, the court of appeals relied on 
Bowles v. Russel, where the United States Supreme Court 
held that an appellate deadline prescribed by statute 
is considered “ jurisdictional” and, therefore, that late 
filing of a notice of appeal requires the appellate divi-
sion to dismiss the appeal.19 The Bowles Court also held 
that a time limit proscribed in a court rule, such as the 
Federal Rules of Appellate Procedure is not jurisdic-
tional, but merely a mandatory claims processing rule 
that may be waived and forfeited.20

Supreme Court Decision
The Supreme Court granted certiorari in Hamer 

and ultimately vacated the Seventh Circuit’s dismissal 
of the case. It held that district courts can extend the 
time for filing a notice of appeal beyond the 30-day 
limit prescribed by Rule 4(a)(5)(C) because court rules 
are simply “claim-processing rules” that can be waived  
or forfeited to allow the extension of appellate filing 
deadlines.21

The court found that the Seventh Circuit had 
conflated the difference between “ jurisdictional” and 
“claim-processing” rules for filing an appeal, and thus 
had misapplied its holding in Bowles.22 The court noted 
that if a rule states a time limit for filing an appeal that 

stems from a statute, then the time limit is considered 
jurisdictional.23 A jurisdictional time limit may not be 
extended or modified by the appellate court because it 
is established by Congress, and it is within Congress’s 
authority to determine the jurisdiction of the court (i.e., 
what cases it may hear).24 Thus, if the time limit for 
filing an appeal is jurisdictional, and a petitioner files 
after that time, the appellate court is barred from taking 
the case. In contrast, if the rule stating the time limit is a 
court rule that does not stem from a statute, it is deemed 
a claim-processing rule that can be waived.25

The court further clarified that under § 2107(c), a 
district court has the right to extend time limits for 
filing an appeal for all appellants with “good cause” and 
that, under § 2107(c), there is no maximum permitted 
extension except in cases where the appellant lacked 
notice of the entry of judgment.26 However, the court 
noted that, except in cases of lack of notice, the only 
time limit for extensions of appeal is found in Rule 4(a)
(5)(C), which means that the time limit for filing an 
appeal may be waived because the time limit the rule 
imposes is not based in statute.27 Thus, the rule does 
not bar appellate court jurisdiction over the case simply 
because the notice of appeal was filed later than 60 days 
after the entry of final judgment.28 Because the Seventh 
Circuit erroneously mistook a mandatory claim-process-
ing rule for a jurisdictional rule, the Court remanded 
Hamer’s appeal back to the Seventh Circuit for further 
consideration.29

Conclusion
While the Supreme Court’s opinion in Hamer will 

likely simplify the analysis for determining whether a 
time limit is jurisdictional going forward, the key point 
to remember is that the Federal Rules of Appellate 
Procedure do not create or withdraw federal jurisdic-
tion because they are not statutory rules promulgated 
by Congress.30 Only Congress can determine a lower 
federal court’s subject-matter jurisdiction (i.e., the cases 
the lower federal court may take).31 

Ramya Challappa is an employment law practitioner, repre-
senting employers. 
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Endnotes
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2. See id. at 18.
3. 28 U.S.C. § 2107(a) (“Except as otherwise provided in this section, no appeal shall bring any judgment, order or 

decree in an action, suit or proceeding of a civil nature before a court of appeals for review unless notice of appeal 
is filed, within thirty days after the entry of such judgment, order or decree”); F.R. App. P. 4(a)(1)(A) (“In a civil 
case…the notice of appeal required by Rule 3 must be filed with the district clerk within 30 days after entry of 
the judgment or order appealed from).

4. 28 U.S.C. § 2107(c) (emphasis added) (“upon motion filed not later than 30 days after the expiration of the 
time otherwise set for bringing appeal, extend the time for appeal” if there is a “showing of excusable neglect or 
good cause”.). Under subsection (c), the district court may also reopen the time for filing an appeal for 14 days, 
if a party entitled to notice of entry of a judgment did not receive such notice, and no other party would be 
prejudiced by the reopening. Id.

5. F.R. App. P. 4(a)(5)(C).
6. See Hamer, 138 S. Ct. at 20; see also Appeal Time Clarification Act of 2011, S. 1637, Oct. 31, 2011, 112th Cong. 
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19. Id. at 21 (citing Bowles v. Russel, 551 U.S. 205, 215 (2007)).
20. Id.
21. Id. at 22.
22. Id. at 21.
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27. Id. at 21.
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30. Id. at 17.
31. Id. at 18.
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In In the Matter of William R. Hendrickson, Jr., 
Department of Community Affairs,1 the New Jersey 
Supreme Court announced that progressive 

discipline protected the job of Civil Service employee 
William Hendrickson, although he made a sexist and 
disrespectful gender slur about his female supervisor. 
A hearing was held at the Office of Administrative Law 
(OAL) on Hendrickson’s appeal of his termination. 
The administrative law judge (ALJ) recommended a 
six-month suspension, reinstatement to his former 
Civil Service position with the New Jersey Department 
of Community Affairs (DCA), and back pay. The ALJ’s 
recommendations became the final decision of the Civil 
Service Commission when it was “deemed adopted,” due 
to the lack of a quorum, under the 2014 amendments to 
N.J.S.A. 52:14B-10(c).2 On the appeals to the Appellate 
Division and Supreme Court, the overriding issues were: 
1) the scope of the phrase “deemed adopted;” 2) the 
degree of deference to which the ALJ’s initial decision 
was entitled; and 3) the penalty for Hendrickson. 

Because the commission did not have a quorum 
needed to modify, reject, or adopt the initial decision by 
the ALJ, the initial decision became the final decision 
of the commission under N.J.S.A. 52:14B-10(c). The 
Supreme Court reversed the appellate court’s interpreta-
tion of the 2014 amendments to N.J.S.A. 52:14B-10(c) 
regarding the “deemed adopted” language. The Supreme 
Court found that the plain language of the statute 
provides that where there is no quorum at the commis-
sion, the ALJ’s decision is deemed adopted, after one 
mandatory 45-day extension, and no joint agreement 
for an additional extension. Significantly, the Supreme 
Court reversed the Appellate Division and ruled that a 
deemed adopted agency decision must receive the same 
level of deference by a reviewing appellate court as does 
a commission decision made with a quorum. 

Hendrickson was a fire safety inspector with the 
DCA since Aug. 2012. While on duty on Dec. 1, 2013, 
he uttered an obscene and belittling remark about a 
female supervisor, overheard by two of his colleagues. 
The DCA brought three disciplinary charges against 
Hendrickson. In Sept. 2014, after a departmental 
hearing on the disciplinary charges, the DCA issued 
an order terminating Hendrickson’s employment. He 
appealed to the commission, which transmitted the 
matter to the OAL for an evidentiary hearing. 

The ALJ found that Hendrickson uttered a gender 
slur in a workplace environment, which violated the 
state’s policy prohibiting gender discrimination, and that 
he engaged in conduct unbecoming a public employee. 
She found that Hendrickson became angry at his 
supervisor when he received her work order, and, out 
of her presence, “in a loud voice [Hendrickson] called 
[Knight] a ‘c**t,’” a remark overheard by two cowork-
ers. According to the ALJ, the use of the gender slur was 
“disrespectful, sexist, discriminatory, unprofessional, 
in bad taste, improper, and extremely offensive.” Such 
disparaging language, the ALJ noted, has the capacity to 
undermine workplace morale and, as in this case, can 
be overheard by members of the public.

Although the ALJ was troubled by Hendrickson’s 
failure to acknowledge his wrongdoing, she reasoned 
that removal was “too harsh” a punishment given his 
lack of a disciplinary record in the 15 months before 
and nine months after the incident. Instead, she ordered 
Hendrickson to be suspended for six months. The DCA 
had the burden of proof.3

The commission automatically adopted the initial 
decision as its final decision. It relied on N.J.S.A. 
52:14B-10(c) and overturned the DCA’s termination 
of Hendrickson’s employment. The Appellate Division 
reversed.4 It acknowledged that the ALJ’s decision “was 

‘Deemed Adopted’  
Administrative Law Judge’s Decision Gets Same 
Appellate Deference as a Final Administrative 
Decision
by Arnold Shep Cohen
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‘deemed-adopted’ as the Commission’s final decision.” 
Nevertheless, the Appellate Division held that because 
the vacancies on the commission disabled it from form-
ing a quorum and acting, “the deemed-adopted statute 
does not require traditional deferential appellate review 
of the ALJ’s decision.”5 In rejecting agency deference, 
the Appellate Division instead resorted to “the equally 
familiar standard of review for bench trials.”6 In doing 
so, it stated that it would affirm the ALJ’s factual find-
ings “to the extent they are supported by substantial 
credible evidence in the record,” but accord no defer-
ence to and review de novo the ALJ’s legal conclusions.7 
It determined, in using the standard for reviewing a 
criminal sentence, that the ALJ’s factfindings were 
“supported by the record,” but that “the propriety of the 
disciplinary sanction” was “a question of law” subject to 
de novo review.8 The Appellate Division concluded, as a 
matter of law, that “the doctrine of progressive discipline 
should be bypassed” because “[t]he incident violated the 
State’s anti-discrimination policy and societal norms,” 
thus justifying Hendrickson’s termination.9 

Prior to the 2014 amendments King v. New Jersey 
Racing Commission10 was the controlling precedent. It 
required an agency to have acted in bad faith or with 
gross indifference before an ALJ’s initial decision was 
deemed adopted.11 Moreover, unlike the Appellate 
Division decision here, the Supreme Court in Matturri 
did not find the decision to be adopted and then reject 
its reasoning “as a matter of law.” Rather, it was either 
adopted and given deference, or it was not adopted and 
was remanded.

The Appellate Division reasoned as follows:

Accordingly, we conclude that, in applying 
the deemed- adopted statute, we must attempt 
to balance the Legislature’s commitment to 
the timely disposition of contested cases in 
the OAL with the ability of regulatory agen-
cies to act within their own statutorily defined 
responsibilities. See King, supra, 103 N.J. at 
419-21; Matturri, supra, 173 N.J. at 379-80. In 
maintaining that balance, it follows that, at a 
minimum, an ALJ’s deemed-adopted decision 
should not be reviewed deferentially. The ratio-
nale behind that deferential review provides 
additional support for our conclusion.

We will therefore apply the equally familiar 
standard of review for bench trials. The ALJ’s 

factual findings will be affirmed to the extent 
they are supported by substantial credible 
evidence in the record. Zaman v. Felton, 219 
N.J. 199, 215 (2014). No deference will be 
accorded to her legal conclusions; they will be 
reviewed de novo.12

The Appellate Division then incorrectly and without 
any statutory authority, expanded the well-settled limit-
ed review of a decision by an administrative agency.13 
This ran counter to the express language of the amend-
ments to N.J.S.A. 52:14B-10(c). It was pure judicial 
legislating.

The Supreme Court disagreed, and reasoned that the 
appellate tests for reviewing an administrative disci-
plinary sanction and a criminal sentence are virtually 
the same. It found the level of discipline to be a factual 
issue. Thus, the Appellate Division erred in suggesting 
that there is de novo appellate review of a disciplin-
ary sanction imposed by an ALJ. The Supreme Court 
stressed that merely because the factual findings and 
rulings made by ALJs are often contingent on whether 
an agency accepts, rejects, or modifies an ALJ’s decision, 
does not mean that ALJs are second-tier players or hold 
an inferior status as factfinders. Utilizing its deferen-
tial standard of review, the Supreme Court could not 
conclude that the ALJ’s decision to reinstate was shock-
ing to one’s sense of fairness.

The Supreme Court ruled that by using the deferen-
tial standard of review, the ALJ’s six-month suspension 
had to be sustained. It found that a belittling gender 
insult uttered in the workplace by a state employee is a 
violation of New Jersey’s policy against discrimination, 
and Hendrickson’s conduct was unbecoming a public 
employee. It added that the ALJ rebuked Hendrickson’s 
language in the strongest terms in sustaining the charg-
es against him. Nevertheless, in setting the appropriate 
discipline, the ALJ found that Hendrickson’s behavior 
amounted to an isolated incident, which warranted a 
lesser penalty than the extreme sanction of removal.

The Supreme Court interpreted the amended 
“deemed adopted” language in the statute as being 
enacted in response to the prior interpretation of N.J.S.A. 
52:14B-10(c). It then reasoned as follows on penalty:

Hendrickson’s use of a highly offensive 
gender slur in a public place and overheard 
by co-workers must be firmly condemned, 
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even if Hendrickson was just “muttering” to 
himself in a loud voice about his female super-
visor. A belittling gender insult uttered in the 
workplace by a state employee is a violation 
of New Jersey’s policy against discrimination 
and Hendrickson’s conduct was unbecoming 
a public employee. That Hendrickson engaged 
in disrespectful, sexist, and unprofessional 
conduct—as the ALJ found—is beyond ques-
tion. The ALJ rebuked Hendrickson’s language 
in the strongest terms in sustaining the charges 
against him. Without an appropriate penalty, 
such an insult would have a corrosive effect on 
morale in the workforce.

Nevertheless, in setting the appropriate 
discipline, the ALJ found that Hendrickson’s 
behavior amounted to an isolated incident. 
Hendrickson had an otherwise unblemished 
disciplinary record during the fifteen months 
before and nine months following the incident. 
She determined that those mitigating factors 
warranted a lesser penalty—a six-month 

suspension—rather than the extreme sanc-
tion of termination. Ultimately, she found that 
Hendrickson was redeemable. 

Based on our deferential standard of review, 
we cannot conclude that the ALJ’s decision is 
shocking to one’s sense of fairness.

This case is a major victory for realistic statutory 
construction, progressive discipline, the integrity of the 
OAL, and limited judicial review of agency decisions. 
Hendrickson received a six-month suspension based 
on the reasoning contained in the ALJ’s initial decision. 
The Supreme Court concluded that because the penalty 
meted out in the initial decision was not shocking to 
one’s sense of fairness, it was properly adopted. Whether 
the Supreme Court agreed with the outcome was not 
part of its analysis. Instead, the standard used to review 
the initial decision was whether it was shocking to one’s 
sense of fairness. This heavy burden was not met by the 
DCA in its attempt to terminate Hendrickson. 

Arnold Shep Cohen is a partner in the Newark firm of Oxfeld 
Cohen, P.C., where he practices labor and employment law, 
representing unions and workers.

Endnotes
1. ___ N.J. ___ (2018).
2. N.J.S.A. 52:14B-10(c) provides, in pertinent part, as follows, with the 2014 amendment underlined: 

The head of the agency, upon a review of the record submitted by the administrative law judge, shall 
adopt, reject or modify the recommended report and decision no later than 45 days after receipt of such 
recommenda tions. In reviewing the decision of an administrative law judge, the agency head may reject or 
modify findings of fact, conclusions of law or interpreta tions of agency policy in the decision, but shall state 
clearly the reasons for doing so. The agency head may not reject or modify any findings of fact as to issues of 
credibility of lay witness testimony unless it is first determined from a review of the record that the findings 
are arbitrary, capricious or unreason able or are not supported by sufficient, competent, and credible evidence 
in the record. In rejecting or modifying any findings of fact, the agency head shall state with particularity the 
reasons for rejecting the findings and shall make new or modified findings supported by sufficient, compe-
tent, and credible evidence in the record. Unless the head of the agency modifies or rejects the report within 
such period, the decision of the administrative law judge shall be deemed adopted as the final decision of the 
head of the agency. The recommended report and decision shall be a part of the record in the case. For good 
cause shown, upon certification by the director and the agency head, the time limits established herein may 
be subject to a single extension of not more than 45 days. Any additional extension of time shall be subject to, and 
contingent upon, the unanimous agreement of the parties.
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3. N.J.S.A. 11A:2-21; N.J.A.C. 4A:2-1.4(c).
4. 451 N.J. Super. 262, 266 (App. Div. 2017).
5. Id.
6. Id. at 273.
7.  Id.
8. Id. at 274.
9. Id.
10. 103 N.J. 412 (1986).
11. See e.g., Matturri v. Board of Trustees of Judicial Retirement System, 173 N.J. 368, 381 (2002) (after the fact extension 

not grounds for finding initial determination deemed adopted).
12. Id. at 216.
13. Circus Liquors Inc. v. Middletown Township, 199 N.J. 1, 9 (2009).
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When Can an Employee’s Failure to Act Foreclose 
Otherwise Viable Claims?
by Laura M. LoGiudice

TRAPS FOR THE UNWARY

Whether one is a plaintiff ’s attorney assessing 
the merits of a potential employment claim 
or a defense attorney assessing the merits 

of an asserted employment claim, it is important to 
keep in mind that even an otherwise meritorious claim 
might be extinguished by the failure of an employee to 
meet his or her obligations with respect to an asserted 
wrong. This article will address three scenarios where 
an employee’s failure to act in accordance with his or her 
obligations may extinguish an otherwise viable claim. 

Harassment Claims
For a plaintiff ’s attorney bringing a claim of harass-

ment under Title VII of the Civil Rights Act of 1964 
(Title VII)1 or the New Jersey Law Against Discrimi-
nation (NJLAD),2 the key to success is holding the 
employer liable. For a defense attorney defending a 
claim of harassment, the key to success is preventing the 
employer from being liable. Under either Title VII or the 
NJLAD, an employer can be liable under agency theories 
of negligence/recklessness or vicarious liability.3

In those instances where a plaintiff has suffered 
no tangible adverse employment consequence, and is 
seeking to hold the employer vicariously liable4 for the 
acts of a supervisor, the employer has available a two-
pronged affirmative defense: “(a) that the employer exer-
cised reasonable care to prevent and correct promptly 
any sexually harassing behavior, and (b) that the plain-
tiff employee unreasonably failed to take advantage of 
any preventive or corrective opportunities provided by 
the employer or to avoid harm otherwise.”5

Central to this discussion is the second prong of the 
affirmative defense, which compels a plaintiff to take 
reasonable efforts to mitigate his or her harm. Typically, 
this requires that the plaintiff take advantage of proce-
dures put in place by the employer to report harass-
ment.6 Where a plaintiff unreasonably fails to report 
harassment, the employer may be relieved of liability. 
Similarly, if, after making a complaint, a plaintiff unrea-

sonably fails to participate in an internal investigation by 
the employer into that complaint, such conduct may also 
support the employer’s affirmative defense from liability.7

Therefore, in assessing the viability of a claim of 
harassment by a supervisor where no tangible employ-
ment action has been taken, it is important to keep in 
mind the employee’s obligation to make reasonable 
efforts to mitigate his or her harm, including, without 
limitation, invoking the employer’s anti-harassment 
complaint procedures.

FMLA Leave/Interference
When evaluating whether a plaintiff qualifies for 

leave under the Family and Medical Leave Act (FMLA),8 
and/or the merits of a claim for FMLA interference, it is 
important to keep in mind the employee’s obligation to 
provide relevant information to the employer. The Code 
of Federal Regulation provides guidance with regard to 
what an employer is entitled to request and how often.9 
Initially, an employee is only required to inform his 
or her employer of the need for leave.10 Thereafter, the 
employer is obligated to request whatever information 
it deems necessary to determine if the requested leave 
qualifies as FMLA leave.11 Generally, the employer is 
entitled to make inquiries concerning the condition 
requiring leave, request a medical certification, and 
request that the employee cure any deficiencies in a 
provided certification.12 Moreover, an employer can 
require that an employee comply with its “usual and 
customary notice and procedural requirements for 
requesting leave.”13 After initial leave is granted, it is the 
employee’s obligation to notify the employer if his or her 
condition changes or extended leave is required.14

An employee’s failure to respond to an employer’s 
proper inquiries regarding a request for leave, notify an 
employer of a change in condition, or request extended 
leave, can result in the proper denial of protected leave 
by the employer, and foreclose any claims for FMLA 
interference.15

54New Jersey State Bar Association New Jersey Labor & Employment Law 54
Go to 

Index



Request for Reasonable Accommodation
Finally, when an employee is requesting a reason-

able accommodation pursuant to the Americans with 
Disabilities Act16 or the NJLAD,17 the employee is 
obligated not only to request an accommodation, but 
to engage in the interactive process.18 If the employee 
fails to properly notify an employer that he or she is 
seeking an accommodation, or takes an unreasonable 
position during the interactive process, he or she may be 
precluded from holding the employer liable for failure to 
provide a reasonable accommodation.19

Conclusion
Whether asserting a claim or defending a claim, it is 

always prudent to determine what the employee’s obliga-
tions are with regard to those claims, and gather facts 
relevant to those obligations. 

Laura M. LoGiudice is of counsel at Green Savits, LLC.
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